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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr R Higson

Scheme
:
Freudenberg Nonwovens Limited (1988) Retirement & Death Benefits Scheme

Trustees 
:
Trustees of the Freudenberg Nonwovens Limited (1988) Retirement & Death Benefits Scheme

Administrator
:
Entegria Limited (Entegria) 

MATTERS FOR DETERMINATION 

1. Mr Higson says his pension has been unlawfully reduced.  He says that, because he was unfairly dismissed from his employment, he was unable to give the 12 months notice needed to entitle him to unreduced early retirement benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE RELEVANT RULE

3. Rule 8 deals with Early Retirement other than Ill Health.  Rule 8(1) provides, as follows:

“If a Member not entitled to a pension under sub-Rule 7(1) [Ill health] retires from Service with the consent of the Employer within 10 years of Normal Retirement Date in the case of a Category 1 Member or a Category 2 Member or after his 50th birthday in the case of a Category 3 Member he may elect to receive an immediate pension of an annual amount calculated as in Rule 5 based on Pensionable Service and Final Pensionable Earnings at the date of his early retirement but then reduced Provided That where the Member retires after attaining age 60 and has given 12 months notice of his wish to retire early (or such shorter period as the Company may agree) the pension shall be payable without a reduction and where the Member retires between age 55 and 60 the pension shall be reduced by 1/3 of 1% per month in the case of a Category 1 Member or a Category 2 Member and by ½ of 1% per month in the case of a Category 3 Member for each month between the date of retirement and the 60th birthday of the Member or such other amount as the Trustees shall direct …”

4. Normal Retirement Date for male and female members was 65 and where the enhanced terms did not apply, members retiring early would have their pension reduced for the full period up to age 65.

EXPLANATORY BOOKLETS

5. Mr Higson has provided an undated explanatory booklet for the Scheme.  Early Retirement benefits are explained in this booklet as follows:
“In certain circumstances you may be able to retire early and receive an immediate pension from the Scheme.

However, Early Retirement must be agreed by both the Company and the Trustees.

Age 60+

If you take Early Retirement, with consent, on or after your 60th birthday you will receive a pension based on your Final Pensionable Earnings and Pensionable Service at the actual date of your retirement.  Your pension will not be reduced to take account of early payment.”

Age 55-60
You may, if the company agrees, retire at any time after you are 55.

Your pension will still be calculated depending on your Pensionable Service and your Final Pensionable Salary.  There will, however, be a reduction of 1/3% for each month calculated from when you actually retired to your 60th Birthday and you may not in certain circumstances be able to receive your pension payments immediately.”

6. Entegria has provided me with part of a different explanatory booklet dated March 1998.  The booklet provides the following details in respect of Early Retirement:

“With the consent of the Company early retirement is available to all members from age 55.  …

Early retirement (ie.  before age 65) will be available for both men and women subject to the early retirement discount factor which applies in accordance with the rules of the Scheme.

Your early retirement pension will be calculated in a similar manner to your pension at Normal Retirement Date (see page 6) but be based on your Pensionable Service completed and your Final Pensionable Earnings at your date of retirement, subject when appropriate to reduction for early payment.

NOTES
1. The pension will be reduced to take account of the longer period for which it will be paid.  The amount of the reduction will be based on factors recommended by the Scheme’s Actuary, and will normally be 1/3% for each month by which your retirement precedes your Normal Retirement Date.

2. [Ill health]

3. The reduction will also not apply to members who elect to retire early and receive an immediate pension from the Scheme, providing that retirement is with the consent of the Company and Trustees and the retirement is on or after the member’s 60th birthday.

4. If a member retires, with the Company’s and Trustees’ consent, before his or her 60th birthday, the reduction for early payment will be applied for each complete month between the date of early retirement and the member’s 60th birthday.

5. [GMP requirements]”

EXPLANATORY NOTICE

7. In November 2001, a notice was prepared about the calculation of early retirement options.  This was issued to members who were subject to a redundancy exercise then taking place and was provided to any other member making enquiries at about this time.  It explained that special enhanced terms would apply where early retirement was taken by a member with the consent of the Company.  The special terms would apply where:

7.1. The member retires from active Scheme membership;

7.2. The member has attained age 55; and

7.3. Where Company consent has not been given to early retirement, but where the member has given twelve months notice of his intention to retire early (or such shorter period as the Company may agree).

8. Where the conditions for the special terms were not met, the member could take early retirement from age 50 onwards, but with a reduction being applied for the full period up to age 65.  This would also be the case for a member seeking to take deferred benefits early.

MATERIAL FACTS
9. Mr Higson’s normal retirement date was 1 February 2008, when he would become 65 years old.  Mr Higson had previously requested and been provided with early retirement quotations, based on various retirement dates, including his 57th, 58th and 60th birthdays.  The quotations showed enhanced benefits as could be available under rule 8(1).  

10. Mr Higson was dismissed from his employment in March 2001.  He was 58 years old.  An Employment Tribunal later found that Mr Higson had been unfairly dismissed because of a procedural failure on the part of his employer.  The Employment Tribunal also found that, in the circumstances, the decision to dismiss Mr Higson “fell outside the band of reasonable responses, which a reasonable employer might have adopted.”

11. In the meantime, having no income, Mr Higson said he contacted Entegria for advice about taking early retirement.  He says he spoke to Mr Charlton, a member of the Pensions Administration team at Entegria.
12. On 29 March 2001, Mr Higson was given statements of estimated retirement options as at 19 January 2003.  Mr Higson was also given a statement of what his retirement options had been on 1 March 2001 including what would have been available had he retired then from active service.  This showed a full pension of £4293.59 per annum, or a reduced pension of £3275.34 per annum, plus a tax free cash sum of £10854.58.  Mr Higson says he contacted Mr Charlton again, to determine whether he could take a couple of months to decide.  Mr Higson says he commented at the time that there was a possibility of his getting his job back if his appeal to the Industrial Tribunal was successful.  However, the hearing was delayed for some time and so, in May 2001, Mr Higson notified Mr Charlton that he wished to retire as from 1 March 2001 and his pension commenced on this basis.  Mr Higson says that, at no time, was he told about the “penalty” for not giving 12 months notice.

13. At a meeting of the Trustees on 16 November 2001, the employer confirmed the basis under which members of the Scheme were entitled to enhanced early retirement benefits.  Such benefits were said to be available for members who had given the appropriate notice of intention to retire and members who had been made redundant.  All other members seeking early retirement would have their benefits fully discounted unless there was specific agreement from the employer to fund the cost of any enhancement.

14. Following this meeting, a review of recent early retirements was undertaken which showed Mr Higson as receiving enhanced benefits, without falling into either of the two categories.  Entegria wrote to Mr Higson explaining this.  Mr Higson was told that, on the assumption he wished to retain the full cash lump sum already settled, his pension would be reduced to £2416.62.  This represented a reduction of £859.72 per annum.  Mr Higson was also advised that no recovery would be sought of the overpaid pension.  Entegria advise me that the overpaid pension totals £930.15 gross.

15. Entegria says that, because Mr Higson’s retirement occurred at a time of bulk redundancies, it had been assumed his retirement was as a result of that exercise.  This is why he was paid enhanced benefits.

16. Mr Higson complained, saying:

16.1. He had not been told he would be penalised for not providing 12 months’ notice.  Had he been aware of this, he would have delayed taking his pension until age 60 or 65.  

16.2. Given that he had been dismissed by the employer, he felt it obvious the employer would not agree to him taking early retirement and, because of this, should have been informed of the “penalty” when he requested the pension benefits.

17. During the Internal Dispute Resolution Procedure, the Trustees offered Mr Higson the opportunity to reinstate his deferred benefits upon repayment of the lump sum and pension paid to date.  The Trustees further said that they did not consider the Employment Tribunal’s finding that he had been unfairly dismissed affected his pension entitlement because:

17.1. Prior to his dismissal, whilst he had requested quotations for possible early retirement at various dates, at no stage had he intimated to either the employer or the Trustees a decision to take early retirement from a specific date; and

17.2. In response to the Tribunal’s findings, he did not apply for reinstatement.

18. Mr Higson says that reinstatement was a request in his original application to the Tribunal.  However, upon winning the case, the employer wished to settle out of court and his solicitor advised him the employer was not willing to take him back.

19. The employer confirms that the role from which Mr Higson was dismissed did not form part of the restructuring and redundancy exercise later carried out by the employer.

CONCLUSIONS

20. I commence by making an observation about rule 8(1).  It seems to me that the requirement to give 12 months notice and thereby entitling oneself to the enhanced terms only relates to members retiring from the age of 60.  The rule says: “where the Member retires after attaining age 60 and has given 12 months notice … the pension shall be payable without a reduction …”.  Where the member is seeking to retire between age 55 and 60, such notice is not required, merely the consent of the employer.  Again, I refer to the rule which says: “… and where the Member retired between age 55 and 60 the pension shall be reduced … between the date of retirement and the 60th birthday …”.

21. I also note, in passing, that the requirement to give 12 months’ notice only seems to have been set out for members in the explanatory notice which, because it was produced primarily for those involved in the redundancy exercise, was not generally circulated to all members.  Given the fairly onerous requirements for the entitlement to enhanced benefits, it would be appropriate for it to be set out in members’ booklets.

22. Clearly, however, for Mr Higson to retire upon enhanced terms at the age of 58, he needed the consent of the employer.  The employer had confirmed the only bases on which it would consent to the enhanced terms for early retirement (see paragraph 13 above).  It is a fact that Mr Higson was unfairly dismissed.  However, the remedy for the unfair dismissal was agreed between Mr Higson and the employer and there is no reason why that remedy should not have taken account of any adverse consequences which the unlawful dismissal had on Mr Higson’s pension arrangements.   

23. Mr Higson’s original job did not become redundant which means he would not have otherwise been entitled to enhanced terms.  

24. Had he not been unlawfully dismissed Mr Higson could only have taken an early retirement pension, reduced from age 60, with the consent of the employer.  As Mr Higson’s dismissal did not fit into the categories for which the employer gave its consent, Mr Higson is not likely to have to received any further benefit than that of which he is now in receipt.

DAVID LAVERICK

Pensions Ombudsman

10 March 2004
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