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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs G A Webb

Scheme
:
NHS Injury Benefits Scheme (the Scheme)

Manager
:
NHS Pensions Agency (the Agency)

MATTERS FOR DETERMINATION 

1. Mrs Webb was denied Permanent Injury Benefits under the Scheme. She claims that as a result of an injury sustained at work, she is now unable to work. Whilst both parties agree that she satisfies the first of two criteria in that she has suffered an injury which is wholly or mainly as a result of her NHS employment, the Agency does not accept that she has suffered a Permanent Loss of Earnings Ability (PLOEA) of more that 10% as required by the second.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Regulation 3(2) of the National Health Service (Injury Benefit) Regulations  1995 provide that:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if— 

(a) it is attributable to the duties of his employment;

(b)...

(c)...” 

Regulation 4.—(1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease...

Regulation 19. Medical Examination 

The Secretary of State may require any person entitled, or claiming to be entitled, to an allowance under Part II of these Regulations, or under Part III of these Regulations on the grounds that he is incapable by reason of permanent ill-health or infirmity of mind or body of earning his own living, to submit to a medical examination by a registered medical practitioner selected by the Secretary of State, and in that event the Secretary of State shall also offer the person an opportunity of submitting a report from his own medical adviser as a result of an examination by him, and the Secretary of State shall take that report into consideration together with the report of the medical practitioner selected by the Secretary of State.”

4. The National Health Service (Injury Benefits) Amendment Regulations 1998 amended the wording of Regulation 3(2) so that:

(b) in paragraph (2) insert "wholly or mainly" immediately before the word "attributable" in each place where that word appears.
MATERIAL FACTS
5. Mrs Webb was born on 2 September 1948. On 18 May 1997, she had an accident at work when stepping backwards into a pool of water, she slipped, bruising her lower back and left knee. This was reported on an undated Mid Kent Healthcare Trust Staff Accident Form.

6. Occupational Health's attendance record for Mrs Webb showed a number of absences for ill-health.  There is however no absence listed at the time of her slip, the next period of sick leave being for a period of two weeks at the start of July 1997 following what her GP describes as:
'Problems at work. Has had unfair dressing-down from management'

There is no reported absence attributed to her back until she was finally signed off by her doctor on 5 September 1997 with pain in her back and left buttock.
7. On 10 March 1998 she underwent a CT (Computerised Tomography) scan for the purposes of her Benefits Agency Industrial Injuries Disablement Benefit claim and this indicated a 'moderate disc bulge at L4/5 level'.

8. On 2 July 1998, Mrs Webb was awarded an ill health retirement pension under the NHS Pension Scheme. 

9. In 1998 Mrs Webb applied for a Permanent Injury Benefit under the Scheme. Her application was acknowledged by the Agency on 25 August 1998.

10. The Agency originally took the view that Mrs Webb’s injury was not caused as a result of her NHS employment, a view which she challenged. Following a further review the Agency wrote to her on 7 April 2000, saying that their Medical Advisers

'have examined all the medical evidence and are now satisfied that your condition is attributable to your NHS duties. However, on the evidence available, they are not satisfied that you have suffered a reduction in your earning ability of more than 10%' 

'...[they] consider, on the evidence available, that you should be capable of full time semi-sedentary work as a receptionist......This will attract a salary equal to and possibly more than your previous NHS salary.' 

11. Mrs Webb disagreed with this assessment and in her letter to the NHS Injury Benefits Agency dated 12 April 2000 said that she 'did not have the skills to seek employment ...as a receptionist' and, as she was on sick leave, she was not legally eligible to undertake the necessary training. She therefore initiated the Internal Disputes Resolution Procedure (IDRP) and submitted in support of her claim copies of reports that had been prepared by Mr F A Schiess (Consultant Orthopaedic Surgeon) for use in her employer's negligence claim. 

12. On 10 February 2000, he had produced a report that stated that Mrs Webb had 'aggravated a previously vulnerable back' but that she had 'developed a psychological reaction to her injury (functional overlay)' and that this was 'responsible for a major part of her present level of disability'. On 30 March 2000, after having reviewed notes made by Dr Coates following the accident, Mr Schiess reiterated that he considered Mrs Webb's back problems stemmed from a degenerative condition and that it was his belief that she would not in any case have been able to continue working as a healthcare assistant beyond age 60. He believed that she would be fit for light sedentary work.
13. On 16 June 2000, MIS (Pensions Division) Ltd were asked if the additional medical evidence provided by Mrs Webb (copies of reports by Mr Schiess referred to above) would cause them to change the view previously expressed They advised that once the psychological problems had been dealt with, it would ultimately be possible for Mrs Webb to perform full time, non-strenuous work.

14. The decision under Stage One of IDRP was given in a letter dated 7 July 2000 from Mrs J Hancock (NHS Injury Scheme). It was stated that the additional medical evidence that Mrs Webb had provided:

'indicates a large element of psychological distress (for which there is no entitlement)...attention to her psychological well being would bring about an improvement in physical functioning.’
15. Mrs Webb disputed the relevance of the psychiatric reports to her Permanent Injury Benefit claim as these had been obtained for use in an employer's negligence compensation claim. Mrs Webb says that her condition will continue to deteriorate and she will never be able to take up employment again. She obtained a letter from her GP (Dr J R M Bingham) dated 8 November 2000 supporting her case. This confirmed that her condition of constant lumbago and sciatica due to a prolapsed disc which occurred after a fall at work would not improve and could only be expected to deteriorate. Dr Bingham’s letter said:

'...she would never be able to work again as a nurse' and '...she cannot apply for alternative employment.'
16. Mrs Webb's file, including the GP's letter was again reviewed by the Agency’s medical advisers (Dr M O'Donnell). He found that there was a long history of back pain and doubted that he could now accept that the injury was wholly or mainly due to work. He also queried the nature of Mrs Webb's injury. Dr Bingham referred to it as a prolapsed disc whereas the CT scan of  February 1998 indicated a bulging disc. In his view this was an important distinction. Dr O’Donnell went on to say

“There is no reason why she should not perform duties of a non-manual nature and earn an equivalent salary elsewhere, particularly in light of the latest authoritative advice from the Faculty of Occupational Medicine, that back pain should be managed in the workplace, rather than by anything other than a brief spell of sick leave. Accordingly ….I cannot advise that there is any permanent loss of earning capacity as a result of back pain.” 
17. A note on Dr O’Donnell’s opinion records that the Agency would not, at this stage, retract their decision about whether the injury was attributable to work. However it states that Dr O’Donnell’s advice confirms previous advice that there is no permanent loss of earnings ability.

18. A letter dated 28 November 2000 gave the result of the IDR Stage Two review. It confirmed the decision under Stage One - that there was no permanent loss of earning ability and therefore no allowance payable.

19. In May 2001, Mrs Webb's file was again reviewed by the Agency's medical advisers, this time taking into account Benefits Agency form BI 118 A (Industrial Injuries Disablement Benefit - Renewal Assessment Advice) completed on 2nd May 2001 in connection with the continuation of her Industrial Injuries benefit. They rejected the evidence provided by this form as it restated evidence available elsewhere.

'No PLOEA. The BI 118  attributions appear to be based entirely upon what the applicant has told the boards and we would not agree the attribution which they make...'
20. Mrs Webb was advised in a letter dated 25 June 2001 that the Agency, on advice from its Medical Advisers who had considered the medical evidence used by the DSS for her Industrial Disablement Benefit claim, felt that the deterioration in her condition was due to the progression of her pre-existing constitutional back condition. 

SUBMISSIONS
21. Mrs Webb says that:
· she applied for a sedentary position as a ward clerk within the hospital before her contract was terminated but was not successful. She was told bluntly that she would never be employed again within the hospital environment as she was considered a liability.

· she was awarded Industrial Injury Benefit having been assessed 18% disabled yet she is not considered eligible for NHS Injury Benefit where the requirement is 10% PLOEA.

22. The Agency say that:
· the medical advisers making assessments regarding PLOEA have access to information about different grades pay rates across public services. As Mrs Webb should be able to perform duties of a non-manual sedentary nature such as receptionist, information for pay rates in this type of role was obtained by reference to Incomes Data Services (IDS), who are an independent research organisation.

· Mrs Webb's part time pensionable pay in July 1998 was £8096.93 p.a. Her notional full time pensionable pay was £11,830.00 p.a. As a receptionist it was considered that she could command a salary of £12,000.00 p.a.; the pro-rata equivalent based on a 23 hour week being £7,360.00 p.a. This would indicate a loss of earnings ability of less than 10%.

· they based their decision only on consideration of Mrs Webb's physical impairment and not on psychiatric elements discussed in Dr Schiess's reports. 

· the legislation governing Permanent Injury Benefit (PIB) and Industrial Injury Disablement Benefit (IIDB) is entirely separate with different criteria to be satisfied. PIB relies on an assessment of Permanent Loss of Earnings Ability whilst IIDB relies on an assessment of loss of faculty.

CONCLUSIONS

23. The Agency has accepted that Mrs Webb’s injury is attributable to her NHS employment. 

24. Nor does there appear to be any dispute that Mrs Webb will not be able to return to her previous kind of employment. I have not sought to confirm the validity of her statement that she has been told by her previous employer that she will not be employed by them in any other capacity “because she is a liability.” The test as to whether the injury is causing a loss of her earning capability is not dependent on what she may or may not be able to earn from her previous employer. 

25. I do recognise that Mrs Webb claims not to be able to earn anything at all as she is certified unfit to work. The medical evidence however, casts doubt on that view. 

26. The Agency took into account the opinions of three  medical advisers instructed by them, all of whom had been asked specifically to offer an opinion on the question of permanent loss of earnings ability. They also considered an opinion from Mrs Webb’s GP. They have also considered data about earning ability in other roles from an independent source.

27. Mrs Webb believes that the Agency acted inappropriately in considering Mr Schiess’s reports, which were prepared for another purpose but which she provided to them. The Agency have stated that they considered these only in so far as they concerned the physical, rather than the psychological aspects of Mrs Webb’s injury.

28. It was not improper for the Agency to rely on the reports prepared by Mr Schiess to the extent that they did so. Mrs Webb was not compelled to provide the reports to the Agency, they were prepared by the orthopaedic specialist treating her and they addressed the issue of her ability to work. It would have been inappropriate for the Agency not to have taken this information into account.

29. The Agency do appear to have discounted information from a form prepared in connection with Mrs Webb’s review for industrial injury benefits. They did this on the advice of a doctor who appears to have approached the matter on the basis that the original injury was not attributable to her employment. That was not the view of the Agency who should have recognised that the advice coming to them was based on that false understanding.  

30. However the information relating to the industrial injury benefit did not directly address the question of a loss of earnings ability, rather a loss of facility. While such a loss might have an effect on her earning capability there is not necessarily such a link.

31. Drs Westlake and O’Donnell, who are qualified in Occupational Medicine have advised the Agency that Mrs Webb has no permanent loss of earnings ability. Mr Schiess, who is Mrs Webb’s consultant orthopaedic surgeon, gave an opinion that, as far as the physical aspects of her condition are concerned, she is capable of light sedentary work.

32. Dr Singh, who is qualified in occupational medicine and who examined Mrs Webb, and Mrs Webb’s general practitioner have provided opinions that Mrs Webb is not capable of any work in the future.

33. Although there is disagreement between doctors in this case, I cannot say that a decision supported by opinions from the majority of the doctors consulted, including Mrs Webb’s specialist surgeon, is perverse.

34. It follows from the above that I do not uphold Mrs Webb’s complaint.

DAVID LAVERICK
Pensions Ombudsman




25 August 2004
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