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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D McCabe

Scheme
:
Principal Civil Service Pension Scheme (the Scheme)

Respondents
:
Paymaster

MATTERS FOR DETERMINATION 

1. Mr McCabe is aggrieved that he has not been awarded an injury benefit under PCSPS Rule 11.3(i) and contends that the decision was made by the wrong person.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr McCabe joined the Scottish Prison Service (the employer) as a prison officer on 5 August 1991, and was appointed to the drug abstinence unit in HMP Low Moss.

4. From 20 January to 23 January 1998 Mr McCabe went on sick leave suffering from stress and panic attacks.  He had a further period of sick leave from 5 to 22 February suffering from anxiety.  On 7 August Mr McCabe went on sick leave suffering from anxiety/depression and, because of his continued absence, the employer referred his case to its health advisers, BMI Health Services (BMI).

5. BMI had a consultation with Mr McCabe on 5 October 1998 and wrote to the employer on 12 October saying that Mr McCabe considered that the causes of his illness were all work-related.  Mr McCabe strongly believed that staff shortages and lack of management support were what he found stressful.  BMI believed Mr McCabe’s illness was not permanent and that he would return to his duties.  However, they thought that he should not return to the same duties.

6. The employer’s Human Resources manager met Mr McCabe on 22 October 1998 and agreed with him that he would take up duties in the mainstream residential function on 2 November.

7. On 22 November 1999 Mr McCabe was supervising a large group of prisoners.  A fight broke out and Mr McCabe was assaulted as he tried to stop it and on 9 March 2000 went on sick leave suffering from stress.  

8. On 1 December 2000 Mr McCabe made an application to be considered for an injury benefit award under Section 11 of the Scheme rules.  In his application he gave examples of work related stress:

· the duties in the drug abstinence unit had a negative effect on him as there was a lack of management support and lack of resources;

· when moved to new duties in November 1998, the lack of management support and the staff shortages had a negative effect on the health and morale of staff;

· the incident in which he was assaulted on 23 October 1999 resulted from staff shortages and his health and safety had been disregarded; and

· as he was employed as a prison officer his wife and family had been subjected to abuse from ex-prisoners living near them.

9. On 8 January 2001 the Consultant Occupational Physician, Dr Henderson, an employee of Salus, the employer’s occupational health adviser wrote to Mr McCabe’s GP, Dr Benes as follows:

“I understand that the above named is a patient of yours.  He is also seeing me in an occupational health setting because he was referred to me by his employer, The Scottish Prison Service where he is currently employed as a Residential Prison Officer.

In order that I can advise the Prison Service whether it is ever likely that Mr McCabe will be able to return to working in this setting, in this job or an alternative job, even away from direct prison contact, I would value an up to date medical report and your opinion on this matter…..I would value your opinion as to whether he is likely to get better with the treatment or whether at this stage you feel it is highly unlikely that Mr McCabe will return to his post.”

10. On 29 January 2001 Dr Benes provided a report to Dr Henderson which reads:

“I have been seeing this man since 3 November 2000.  As you know he has been off work since May 2000.  Derek felt stressed at work at Low Moss Prison.  Derek says that this stress was not coming from contacts with prisoners but from the frustration of how management was running the prison.  He has been an active rebel against the changes in the numbers of prison officers and unresponsiveness of the management to the claims of prison staff.  He is certainly very angry, with a number of symptoms of anxiety disorder.  He is on medication of antidepressant, Paroxetine, the dose of which was gradually increased from 20mgs to 40 mgs nocte.  

I leave to the discretion of the Treasury as to whether his anxiety disorder, which is clearly related to his employment at Low Moss Prison, meets the criteria for ill health retirement.  It is unlikely that his condition as seen now will be permanent.” 

11. On 21 February 2001 Dr Henderson wrote to the Human Resource Manager:

“I reviewed Mr McCabe on 19 February and I have received correspondence from his hospital specialist.  His hospital specialist has indicated that he is not likely to return to his post as a Prison Officer, now or for the foreseeable future.  In these circumstances he may well apply for ill health retirement, and if he does so, I will send the paperwork down to BMI Health Services so that they can consider whether he is eligible for ill health retirement or not.”

12. On 16 March 2001 BMI wrote to McCabe’s GP Dr Carle and on 21 March 2001 Dr Carle provided the following report on Mr McCabe:

“As you know Mr McCabe has been suffering from stress and anxiety with depression for some time now….. However, his latest condition is one due to work related stress and therefore a return to work would merely bring his condition back.  I think he is totally unfit to ever return to the prison service.

..He does however give a history of stress and depression in the past.  He was depressed as far back as 1990 and had anxiety/panic attacks in November 1990.  He had 2 or 3 consultations during 1990 for stress, however was not seen again for 3 years in the surgery.  He was seen again in 1994 with anxiety and in 1998 with other symptoms of anxiety and panic attacks.  He was referred to Auchinlea House for further psychiatric evaluation in 1998 and he gives a 7 years history of panic attacks, mainly in the evenings.  They have increased in severity since January 1998.

In summary we have a gentleman with long standing anxiety and panic attacks whose conditions at present has been exacerbated by work related stress.  In view of this it is my opinion he will not be fit to return to employment within the prison service.”

13. The employer then referred the case to Dr Charleson at BMI for consideration who reported back on 29 March 2001 as follows:

“I have examined the extensive case bundle relating to Mr McCabe.  Of importance are:-

· his previous sickness absence record;

· the report by Dr Benes dated 29 January 2001;

· a report by M McCabe’s GP Dr Carle, dated 21 March 2001;

· the memorandum from Ian McCulloch, dated 22 December 2000;

· the letter by Mr McCabe himself, outlining the reasons behind the claim.  

On the basis of the information that I have and bearing in mind Mr McCabe’s long history of mental health problems, that pre-date his recruitment into the prison service, I am unable to state that his current condition is solely attributable to the nature of his duty or arises from an activity which is reasonably incidental to it.”

14. Scheme Rule 11.3 states:

“11.3 Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the section applies; or..”

15. Civil Service Pensions (CSP) have confirmed that determination of a section 11 qualifying injury is carried out by Paymaster in their capacity as administrator and that Paymaster has delegated authority to make such a decision.  

16. CSP have confirmed that all applicants must go through the same stages for consideration.  The first is an assessment of whether a qualifying injury exists.  The second is then whether the employer considers applying an extension of paid sick leave and for the administrator to consider whether injury benefits can be awarded.  The third is for the applicant to be then considered for a temporary injury benefit under section 11.6 iii.  The employer then monitors the applicant to see if a return to work in some form is possible and whether a permanent injury benefit can be awarded under section 11 .3.  

17. On 2 May 2001 Paymaster wrote to the employer as follows:

“Thank you for your letter of 23 April 2001 concerning Mr McCabe.

Given the advice contained in the statement of assessment dated 29 March 2001 from BMI Health Services, I am afraid that I cannot authorise an extension of paid sick leave under PCSPSD Section 11 in favour of Mr McCabe.”

18. On 9 May 2001 the employer informed Mr McCabe of the decision:

“Further to your application for an extension of paid sick leave under the PCSPS section 11 I regret to inform you that your application has been refused.

The reason for the refusal is that Paymaster, the awarding body, have advised that the medical assessment advice provided from BMI, the Medical Advisers in respect of the PCSPS, has specifically stated that, in their opinion, there is no causal link between your condition and the nature of your work.”

19. Mr McCabe appealed against the decision under the IDR procedures.  At the first stage the matter was referred back to BMI and Dr Charleson reported back on the 29 October 2001:

“With regard to the Section 11 Award, I can find no new medical evidence that would contradict the information I had when I made my decision on 29 March 2001.  My letter is detailed and I am happy for this to be forwarded to Mr McCabe’s solicitors should he so desire.”

Dr Charleson provided a certificate from Dr Stuckley a registered medical practitioner authorised by the Scheme to issue medical retirement certificates which stated:

“Date of Accident: Various Nature of Injury : Stress


I have considered all the relevant medical and other reports about the above.  I do not believe that the evidence considered indicates that:

A qualifying injury, as defined in Rule 11.3 of the PCSPS, has occurred

AND/OR

There is a causal link between the specified injury and the nature of the officer’s work.

This opinion is given in good faith and is based solely upon information provided to me.  I confirm that I am a registered medical practitioner authorised by the PCSPS to issue medical Retirement certificates.” 

20. Paymaster then wrote to the employer on 30 October 2001:

“Given the advice contained in Dr Stuckley’s statement of assessment I cannot authorise an extension of sick leave for Mr McCabe under the injury benefit provisions of the PCSPS.

Specifically Dr Stuckley states there is no evidence of a causal link between Mr McCabe’s condition and his work.” 

and Mr McCabe was notified in writing on 1 November 2001 that his appeal had been unsuccessful.

21. Mr McCabe appealed under stage two of IDR on 4 December 2001 and correspondence followed between the employer and Mr McCabe’s representatives regarding the submission of further medical evidence.  

22. On 28 March 2002 the employer was provided with further medical evidence by Mr McCabe’s representatives who commented that:

· Mr McCabe had suffered a qualifying injury through the incident on 23 October 1999 when two prisoners had assaulted him;

· he had qualified for a social security benefit in which the circumstances of the incident had met the qualifying conditions;

· the latest medical evidence supported the view that there is a causal link between Mr McCabe’s injury and his work;

· BMI gave their advice on 29 March 2001 without the benefit of GP case records and before Mr McCabe’s social security benefit had succeeded.

23. After having an interview with Mr McCabe his employer wrote to him on 1 February giving him notice that they were terminating his employment.  His last day of service was 11 April 2002.  He was subsequently re-instated from 7 June.

24. The Stage 2 IDRP application was considered by CSP in their capacity as scheme manager.  CSP agreed that it was examining Mr McCabe’s claim that he had suffered ill health as a result of being assaulted at work and that staff shortages and lack of management support had contributed to his ill-health.  

25. As part of the appeal CSP considered a psychiatrist’s report from Dr Cooper which stated:

“(i) Injury Benefit under Section 11 of the PCS Pension Scheme

In my opinion, Mr Derek McCabe suffered from acute anxiety symptoms during 1989/90 which improved considerably during the following years until 1998 when he suffered an acute exacerbation of his symptoms which was due largely to work related stresses.  Given his previous history of definite anxiety symptoms in 1989/90 and some indications of continuing but much reduced problems with anxiety symptoms before 1998, it is not possible, in my opinion, to say that his current condition is solely attributable to the nature of his duty.  However, it is my opinion that his condition does arise from an activity which is reasonably incidental to his duty and that there is a definite causal link between his condition and the nature of his work.” 

26. Also a report from Dr Sheard at BMI dated 20 May 2002 which said:

“The medical records on file clearly indicate that Mr McCabe has a long history of reduced mental wellbeing.  This predates his employment as a Prison Officer.  Indeed he was receiving treatment for the same at the time of his employment.  The medical evidence on file clearly indicates that this gentleman has had significant problems both at work and in his non-work life.  In which case I cannot see how his condition can be deemed to be solely attributable to his duties or activities reasonably incidental to them.

I note, with some concern, the psychiatrist’s report which fully reprises Mr McCabe’s significant problems and confirms that his current condition could not be deemed solely attributable to the nature of his duties but suggests that his condition does arise from an activity which is reasonably incidental to the same.  The specialist indicates that there is a definitive causal link between his condition and the nature of his work.

Despite the psychiatrist’s very strong views I do not believe that the Injury Benefit Awards were intended for circumstances such as this.  Having comprehensively reviewed the medical evidence available I do not believe that it is possible to make a determination of his eligibility for an injury award on this basis….  

…While it seems likely that Mr McCabe has been suffering from a mixed anxiety depression there is evidence he has more serious psychiatric illness which, by its nature, is less likely to be related to the effects of his work….  

…The overwhelming flavour that comes through in reviewing this paperwork is that Mr McCabe’s previous mental health problems and various disagreements with the Prison Service have impacted adversely on his mental health rather than the nature of the duty itself or activities reasonably incidental to it.

In consequence I do not believe that Mr McCabe’s case satisfies the criteria for qualifying injury under Section 11 of the PCSPS.”

27. In its determination issued on 26 June 2002 CSP confirmed that Mr McCabe had met the threshold requirement as he had been assaulted.  It clarified his medical problems to be mental rather than physical and that the medical evidence supported the view that his mental health problems predated his employment as a prison officer and that he had a serious psychiatric illness that by its nature is unrelated to his duties as a prison officer.  It concluded that Mr McCabe did not, therefore, meet the first proviso.

28. It then considered whether he met the second proviso, ie whether he had sustained an injury that arose from an activity reasonably incidental to his duty.  It defined activity to be a state of action in which the member is engaged.  On this point it concluded that Mr McCabe’s reaction to the incident on 23 October 1999 and his perception of the subsequent events, particularly the prison management’s role, seemed on the basis of the available medical evidence to have been precipitated by his longstanding mental health problems and noted that the consultant psychiatrist’s report made it clear that Mr McCabe’s health problems arose before he joined the prison service and that they cannot have arisen from any activity subsequent to that time, although it accepted that his problems may have exacerbated his condition.  It did not find that Mr McCabe satisfied the second proviso.  In response to Dr Cooper’s response it did not agree that Mr McCabe’s condition had arisen out of an activity reasonably incidental to his duty, primarily because in their view he had displayed symptoms as far back as 1989.  While it accepted his condition had been exacerbated it could not say that it had arisen from any activity relating to this employment.  

29. CSP informed Mr McCabe on 20 June 2002 that the administrator was now the Department of Work and Pensions although at the time of the decision it was Paymaster.  

30. Mr McCabe had also made an application for early retirement on the grounds of ill health, which had been rejected, and he had appealed.  Medical files had therefore to be considered in the context of both the injury benefit appeal and the ill health retirement appeal.  The employer told Mr McCabe on 31 March 2003 that BMI had lost his medical file and that a substitute file had been sent to BMI on 20 January 2003.  

31. Mr McCabe was informed by CSP on 31 March 2003 that he had been awarded a medical retirement.  The decision noted that he had made a false health declaration when he applied for his position and that had he been truthful only a conditional employment would have been offered.  However, as there was very little evidence of any sickness absence in the mid 1990’s in relation to the illness for which he had received treatment in the 1980’s and early 1990’s it was able to say on the balance of probabilities that his position would have been permanent by the mid 1990’s.

32. The High Court recently determined
 that, although not in accord with its grammatical interpretation, the word “solely” should also be read into the second limb of Section 11.  3 (i), thus requiring as stringent a test as for the first limb: to qualify under the second limb the injury must have been solely caused by an activity reasonably incidental to the member’s duties.

33. Solicitors acting for Mr McCabe have repeated his concern that in his view CSP were responsible both for making the original decision to reject his application and for reviewing that decision at stage 2 of the IDR procedures.

CONCLUSIONS

34. Mr McCabe maintains that Paymaster abdicated their decision making power to BMI.  The letter from his employer dated 9 May 2001 stated that BMI had determined there to be no causal link between his condition and the nature of his work and that this was the reason for the failure of his application.  As Mr McCabe points out the final decision was not for BMI to make: what they were asked to provide was a medical opinion, not a decision.  

35. The letter from Paymaster dated 2 May 2001 to the employer clearly stated that Paymaster could not authorise an extension of paid sick leave because of the advice contained in the statement of assessment dated 29 March 2001 from BMI Health Services.  That letter does not support the view that it was BMI which had taken the decision although it does of course make clear that the advice from BMI was the critical factor on which the decision turned.  I see nothing wrong with that.  

36. Mr McCabe has criticised the level of involvement by CSP.  However, it was Paymaster as administrator that was responsible for making the original decision while CSP in their role as scheme manager reviewed that decision at stage 2 of the IDR procedures.  

37. Taken together with the medical evidence the decision in Minister for the Civil Service v Oakes is fatal to Mr McCabe’s case, as his symptoms cannot be said to be solely attributable to either that incident or his work.  

38. I do not uphold his complaint.  

DAVID LAVERICK

Pensions Ombudsman

11 June 2004







� ‘Minister for Civil Service v Oakes’
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