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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J R K

Scheme
:
The Teachers' Pension Scheme

Manager
:
The Department for Education and Skills (DfES)

Administrator
:
Teachers’ Pensions

MATTERS FOR DETERMINATION

1. Mr K has applied for the early payment of his benefits under the Scheme.  The DfES and Teachers’ Pensions have said that he does not meet the criteria under Regulation E4 for the early payment of his benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr K has indicated to me that he wishes me to complain only about the scheme manager and administrator and not does not want to involve his ex-employer.

MATERIAL FACTS

The Teachers’ Pensions Regulations 1997 as amended

4. Regulation A3(1) provides,

“Meaning of “employer” in certain cases

(1) Except as provided in paragraph (2), for the purposes of these regulations a local education authority is deemed to be the employer of every person employed in, or in connection with, a school maintained by it other than a person who –

(a) is employed by an Education Action Forum…

(b) is in the employment of an employment business; or

(c) is employed by an accepted function provider…”

5. Regulation E4 provides,

“Entitlement to payment of retirement benefits

(1) Subject to regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

(2) In Case A…

(3) In Case B…

(4) In Case C…

(5) In Case D the person –

(a) has attained the age of 50,

(b) has ceased after attaining that age but before attaining the age of 60 to be in pensionable employment or excluded employment,

(c) is not within Case C, and

(d) has not received and is not to receive compensation under Part III of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997 (discretionary compensation for termination), and his employer has notified the Secretary of State in writing –

(i) that his employment was terminated by reason of his redundancy or in the interests of the efficient discharge of the employer’s functions, and

(ii) that the employer has agreed that he should become entitled to retirement benefits under this Case…

(5A)
In case E the person –

(a) has attained the age of 55,

(b) has ceased on or after 30th March 2000 and before attaining the age of 60 to be in pensionable employment or excluded employment, and

(c) is not within Case C or Case D…

(9)
In Case D the entitlement takes effect as from the day after the end of employment…”

Background

6. Mr K was Head-teacher at a primary school until July 1999, when he was suspended following allegations of inappropriate behaviour.  Although Mr K was initially arrested, he was not subsequently prosecuted.  However, the school governors held a disciplinary hearing and dismissed Mr K on 21 January 2000.  Mr K took his case to an Employment Tribunal on the grounds of unfair dismissal and sex discrimination.  The Employment Tribunal unanimously found in Mr K’s favour in May 2001 and the governors were ordered to pay him compensation of £242,620.09.  The Employment Tribunal were strongly critical of the actions of the local authority’s social services personnel and the school governors.  Following the Employment Tribunal’s finding, the school governors refused to reinstate Mr K.  The governors appealed against the Employment Tribunal’s finding.  On 29 October 2002 the Employment Appeals Tribunal dismissed the appeal.

7. In April 2001 Mr K wrote to Teachers’ Pensions asking, inter alia, whether a mandatory pension could be awarded without the permission of the governors.  Teachers’ Pensions responded on 2 May 2001 that premature retirement under the Regulations was offered entirely at the discretion of employers.  They said that it was not possible for them to compel an employer to offer premature retirement.

8. Mr K was unable to secure a further teaching post and on 29 December 2002 he submitted the necessary forms for the early payment of his pension.  In his covering letter Mr K said that his situation was not covered by any of the regulations governing the Scheme.  Mr K went on to say,

“Had the Governors made me ‘redundant’ then they would have been expected to have offered me my full pension, and to have made me an increased offer, to compensate for the pension that I would lose through my shortened teaching career.

Had the Governors required me to leave my post of Headteacher for ‘efficiency’ purposes, I would then have expected similar treatment to that in the above paragraph.

Neither situation covers my position…

The only tenable position must be for Teachers Pensions/the Department for Education and Skills, to ensure that I receive the full pension for which I have worked for more than thirty years, at the earliest opportunity…

As well as the application for full pension (Form 14PR), I have enclosed an application for an actuarially reduced pension (Form 14ARB), though I believe that in the circumstances, to reduce my pension would be fundamentally unjust.  I note that for an actuarially reduced pension there is a moving time-limit currently set at March 2000.  Obviously, because of the illegal actions of the Governors, I have been unable to work in schools since 3rd February 2000.  It would therefore be a further injustice should I not be able to receive a pension because of this stipulation…”

9. Teachers’ Pensions responded on 22 January 2003,

“…Regulation E4 of the Teachers’ Pensions Regulations 1997 makes provision for a person qualified for retirement benefits to become entitled to payment of them in any of the Cases described in this regulation.  I am enclosing a copy of this regulation for your information.

In order for premature retirement benefits to be paid, the employer has to notify us that the person’s employment was terminated by reason of his redundancy or in the efficient discharge of the employer’s functions and that the employer has agreed he should become entitled to retirement benefits under this Case.  Therefore unless your employer is able to provide the certification at part A of the application form 14PR we would be unable to accept your retirement under these provisions.

The actuarially reduced retirement paragraph states that the person has to have ceased on or after 30 March 2000 and before attaining age 60 to be in pensionable or excluded employment.  I note that your pensionable employment ceased on 3 February 2000.  As this was before the date in the regulation, we are unable to accept your application for actuarially reduced benefits…”

10. Teachers’ Pensions explained that they had no discretion as far as the Regulations were concerned.  They informed Mr K that he could appeal against their decision not to pay his pension to the DfES.  Mr K appealed on 12 February 2003.  He argued that the Regulations made no provision for the circumstances where a school’s governors had acted illegally in terminating the employment of a teacher.  Mr K suggested that it was ‘self-evident that the convicted party cannot possibly be allowed to then make the decision on whether or not their victim should be allowed a pension’.  He also said that there was a ‘clear omission’ in the construction of the Regulations but suggested that a precedent should not be allowed to be set.  Mr K argued that an individual should not be made to pay for the omissions made when the Scheme was first set up.  He argued that the Scheme had been set up before school governors were regarded as employers and it had not kept pace with the changing role and nature of school governance.

11. The DfES responded on 20 February 2003 and said that they considered that what Mr K had been told by Teachers’ Pensions was entirely correct.  They set out the requirements of Regulation E4 and said,

“Clearly, because you are only 55 years of age, and your cessation of teaching was not occasioned by ill health, a) and b) above are not applicable to your situation.  Although you were dismissed from your post, and the Governors of… apparently offered you a full pension, it was not possible for you to receive the pension because of the employer’s failure to signify, on the application form for premature retirement benefits (under c) above) which you completed, its agreement that you should become entitled to that pension (and the associated retirement lump sum).

You refer to, and apparently question, the involvement of …County Council in connection with the Governors’ offer of awarding you a full pension for early retirement.  The Council’s interest was, given the above School’s ‘foundation school’ status, entirely legitimate; regulation A3(1) of the Regulations provides that a local authority is deemed to be the employer of every person employed in, or in connection with, a school maintained by it.

The application for the award of premature benefits from the TPS, which you submitted with your letter of 29th December 2002, could not be accepted by the Scheme administrator.  Although it was submitted some considerable time after your cessation of employment, Teachers’ Pensions were unable to action it due to the non-completion of the section (which, in fact, you scored through), reserved for the employer’s use, to confirm the reason for the retirement and for the formal confirmation of the employer’s agreement that you should become entitled to the benefits.

In the absence of the employer’s certification, I cannot support you argument about it being incumbent upon the Schools’ governors to pay mandatory compensation.  Your application for early retirement, as it did not satisfy the statutory provisions, was not valid.

Turning to your request for an actuarially-reduced pension, in respect of which, with your 29th December 2002 letter, you also submitted an application, Teachers’ Pensions were again completely correct in refusing to action this.  Regulation E4(5A) of the Regulations provides that entitlement to actuarially-reduced retirement benefits applies to persons who, having reached 55, ceased to be in pensionable employment on, or after, 30th March 2000.  Your cessation of such employment occurred on 21st January 2000; you do not, therefore, satisfy all of the entitlement criteria for actuarially-reduced retirement benefits…”

12. Following further correspondence from Mr K, the DfES wrote again on 27 February 2003.  They referred to Regulation A3(1) under which a local education authority is deemed to be the employer of every person employed in, or in connection with, a school maintained by it.  They said that the ‘gift’ of whether or not an individual should become entitled to the granting of retirement benefits is that of the local education authority.  The DfES said that, in practice, it was possible for the governing body of a foundation school to decide to award premature retirement benefits but the liability to meet the costs of mandatory compensation fell to the local education authority.  They said they did not have the power to ‘force an employer’s hand’ in the case of premature retirement and it was for the local education authority to exercise the discretion.  In their response to Mr K’s application to me, the DfES stated that they have no discretion to award premature retirement benefits where no entitlement exists.

13. Mr K disagrees with this assertion and refers to a ‘Supported Early Retirement Scheme for Heads’ previously offered by the DfES.  The document submitted by Mr K states that an application form is to be completed by each head wishing to apply for the scheme and sent to the DfES.  There are a number of criteria to be met for a head to qualify for the scheme.  These include a recommendation from the local education authority that the head is unlikely to adapt well to the demands of reforms and confirmation that it will pay its share of the capitalised cost.  The document also requires the relevant local education authority to prioritise applications for this scheme.  Mr K argues that this shows that the DfES has used discretion to award premature retirement for certain heads in the past.

14. In addition, Mr K has provided a copy of guidance notes available from the DfES for grant-maintained schools, which he considers support the claim that the DfES can award premature retirement benefits.  These state that the governing body of the school is the deciding authority for premature retirement but that, because they are unlikely to have the technical expertise to administer pension payments, the Secretary of State is the compensating authority.  The notes go on to say that the Secretary of State will recover the cost of compensation payments from the school.

15. Mr K refers to the section headed ‘How to Apply’, which says,

“This scheme does not apply to schools which have serious weaknesses or are failing.  Whilst not a criteria itself, we would expect to receive applications from heads, who have a substantial period of service in both teaching and headship, but who are no longer able to cope with the management of change.  This scheme would offer the opportunity to retire with dignity.

An application form should be completed for each head wishing to apply for this scheme.  It will form the basis of our consideration and it is important that the information provided gives full details to help us in our decision making.  The following information should be provided in support of each application…

Whether the head has satisfied these criteria for supported early retirement.

Whether the head has met the criteria for stepping down…

Recommendation by the LEA that the head is unlikely to adapt well to the demands of the reforms…

Confirmation that the LEA will pay its share of the capitalised cost…

LEAs will be required to prioritise their applications for this scheme and attach a copy of the pension quotation as supplied by Teachers’ Pensions with each separate application…”

16. Mr K argues that references to ‘our consideration’ and ‘our decision making ’ shows that the decisions were made solely by the DfES and not by the LEAs.  Mr K says that the scheme was only for headteachers and not for any other status of teachers.  He says that there are no such provisions in the Teachers’ Pensions Regulations and therefore this scheme amounted to a variation of the Regulations by the DfES.  Mr K also says that the DfES removed the pages referring to the Supported Early Retirement Scheme for Heads from their website shortly after he contacted me and he invites me to draw my own conclusions from this action.

17. Mr K argues that the decision by Teachers’ Pensions not to pay his benefits early is based on an illegal act.  He contends that no legal regulation could be intended to be dependent upon an illegal act.

18. The DfES say that the ‘Supported Early Retirement Scheme for Heads’ did not work in the way that Mr K has suggested.  They say that it was a one-off exercise which took place over a two year period by allocating funding to local education authorities to be used towards the mandatory compensation costs.  The scheme was intended to raise standards in schools.  The DfES say that they were never in the position of exercising discretion to award premature retirement to an individual, but that applications were vetted to ensure that they met the specific criteria of the scheme, e.g.  lacking ability to respond to future changes or lacking ability to adapt to reform.  The DfES say that it was still for the local education authority to decide on the number of premature retirements when making use of their allocation.

19. Mr K refers to a statement made at the Employment Tribunal by the chair of the governors’ disciplinary panel, which had considered Mr K’s case.  In this statement the chair had said that the panel had felt that Mr K was ‘behind the times’ and that, whilst they felt in absolute terms he had done nothing wrong, times had changed and, if he continued as he had, Mr K might be criticised and bring the school in to disrepute.  Mr K argues that this would support the claim that his employment had ceased in the interests of the efficient discharge of the employer’s functions.  Mr K has also said that the role of Head-teacher was altered by the governors after his dismissal.  He says that the new appointee has an ‘almost completely non-teaching’ role.  Mr K argues that this would support a claim that he was in fact made redundant.  Mr K also makes the point that, had he not been dismissed illegally, his notice period would have taken him past 30 March 2000.

20. Mr K says that his former school was maintained by a grant direct from the DfES and had grant-maintained status from 1 January 1994.  He says it was not connected to Lincolnshire LEA in ‘any way, shape or form’.  Mr K says that his contract was with the Governors of the School and not with the LEA.  He refers to Regulation A3(1) (see paragraph 4) and points to the fact that the School was not maintained by the LEA.  Mr K is of the opinion that, because the School received their grant from the DfES, Regulation A3(1) can be used to show that the DfES should be considered to be his employer.

21. Mr K also says that, with regard to the requirement for the employer to notify the Secretary of State under Regulation E4(5)(d) (see paragraph 5), the School notified the Secretary of State that they were dismissing him for gross misconduct.  He also says that DfES were sent a copy of the Employment Tribunal Decision and therefore were fully aware of the actions of the Governors.  Mr K considers that this is sufficient for the DfES to conclude that the Governors had dismissed him in the interests of the efficient exercise of their functions.  He states that the act of unfair dismissal was de facto the decision of the Governors as the deciding authority to dismiss him in the interests of the efficient exercise of their functions.

22. Mr K submits that no Court should lend its aid to someone who founds his actions on an illegal act.  He argues however that this is effectively what Teachers Pensions and DfES have done.  Had it not been for the unlawful act of the governors in unfairly dismissing him, his pensionable employment would not have ended before 30 March 2000.

CONCLUSIONS

23. Case D of Regulation E4 makes provision for a teacher under the age of 60 but over the age of 50 to take premature retirement in certain circumstances.  The regulation requires the employer to notify the Secretary of State in writing that either the teacher has been made redundant or that his employment has been terminated in the interests of the efficient discharge of the employer’s functions.  In either case the employer also has to agree that the teacher should become entitled to retirement benefits under Case D.  Case E allows a teacher to apply for premature retirement after having attained the age of 55 but before reaching age 60, provided his pensionable employment ceases after 30 March 2000.

24. Mr K’s pensionable employment ceased before 30 March 2000 and therefore he falls outside the scope of Case E.  I note Mr K’s assertion that, had he been given due notice, his employment would not have been terminated until after 30 March 2000.  Nevertheless, he was not given such notice and was not in pensionable employment after 30 March 2000.  

25. I have considered Mr K’s suggestion that he could be considered as having been made redundant.  However, I am not persuaded that this was the case, even though certain modifications might have been made to the role of the head-teacher.  However, I am persuaded that it could be said that his employment was terminated ‘in the interests of the efficient discharge of the employer’s functions’.  If the Governors of the school decided that it was not in the best interests of the school to allow Mr K to return after the Employment Tribunal proceedings (and I can see no other plausible reason) then they have, in effect, terminated his employment ‘in the interests of the efficient discharge of the employer’s functions’.

26. Mr K seeks to argue that the DfES should be considered to be his employer because they ‘maintained’ the school.  He relies on Regulation A3(1) for this.  However, Regulation A3(1) provides for a LEA to be deemed to be an employer in certain specific cases.  It is not possible to extrapolate from this to deeming the DfES to be an employer in other cases.  Mr K states quite categorically that his contract of employment was with the School Governors and it therefore follows that they are his employer.

27. The Regulations require the employer to notify the Secretary of State in writing that employment was terminated by reason of redundancy or in the interests of the efficient discharge of its functions.  Furthermore, the Regulation requires the employer to agree that Mr K should become entitled to retirement benefits under Case D.  Mr K is of the opinion that the DfES should assume that the Governors have made this decision by their actions and the findings of the Employment Tribunal.  The Regulations call for the employer to notify the Secretary of State in writing and, whilst it might be possible to deduce that termination of employment was in the interests of the efficient discharge of the Governors functions, their agreement to entitlement to retirement benefits is also required.  Such agreement carried with it a cost and the availability of money to finance that cost is presumably a factor for the employer to take into account.  I do not agree that the DfES is in the position to assume that the Governors have agreed to Mr K’s entitlement to retirement benefits in the absence of written confirmation from them to this effect.  Unless the requirements of Regulation D are met, Teachers’ Pensions cannot pay Mr K’s retirement benefits.

28. I have considered Mr K’s argument that the DfES could exercise discretion where the employer does not provide such a notification.  I am not persuaded that this is the case.  The fact that the DfES have in the past provided additional funding for local education authorities to allow headteachers to resign their posts with dignity does not mean that DfES can be considered an employer for the purposes of the Regulations.  Nor does the fact that the DfES continued to exercise some control over the funding of the retirements is sufficient to make them the employer.  Nor can I see any reason why an earlier scheme should be regarded as carrying over to some later time.  

29. Similarly, Mr K’s reference to the DfES acting as the compensating authority for grant-maintained schools overlooks the fact that the Teachers Pensions Scheme needs to recover the cost from the school.  

30. The difficulty I have, which I anticipated when I invited Mr K to consider extending his complaint to encompass the actions of his ex-employer, is that it seems clear to me that the reason why he is being denied the pension he seeks is because of the failure of his ex-employer to provide the necessary notification.  Mr K chooses instead to target his complaint against the scheme manager or administrator.  As a matter of law the conditions which would allow them to provide Mr K with the pension he seeks have not been met.  Nor do I see any maladministration on their part.  
DAVID LAVERICK

Pensions Ombudsman

5 December 2003
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