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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr H Herburrun

Scheme
:
The Harrods Group Pension Plan

Trustee
:
Harrods Group Trustees Limited

MATTERS FOR DETERMINATION 

1. Mr Herburrun says he was told before he took voluntary redundancy that he would receive an enhanced pension.  He believes that, under the Rules of the Scheme, he is entitled to (but has not received) an enhancement of 1 year for every 5 years he has been in the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The Scheme is currently governed by a Definitive Deed dated 19 January 1998.  Rule 6.5 provides,

“Early retirement at request of Employer

Any Member in Pensionable Service who:-

(i) has attained that age of 50;

(ii) leaves Service at his Employer’s request;

(iii) is not someone whom the Employer would be entitled to dismiss summarily;

and

(iv) if he has not attained the age of 60, whose retirement on pension has the Principal Employer’s consent, such consent to take effect only on his actual retirement;

shall be entitled to an immediate pension and lump sum calculated in accordance with Rules 6.2 and 6.7.  His Pensionable Service will be enhanced by one year for every 5 complete years’ Pensionable Service completed at the date of retirement but the enhancement cannot exceed 5 years or, if it is less, the period of Pensionable Service he could have completed if he had remained in Service from the date of retirement until Normal Retirement Date.  The resultant pension will then be subject to reduction in accordance with Rule 6.6.  The value of any pension under this Rule shall not be less than the value of the Member’s Short Service Benefits.”

4. Rule 6.6 provides,

Early retirement in other cases

Any Member who has attained the age of 50 and who leaves Pensionable Service otherwise than at Normal Retirement Date or because of ill-health in accordance with Rule 6.4 or at the request of his Employer in accordance with Rule 6.5 may retire with the Principal Employer’s consent.  The Principal Employer’s consent shall not however be required where the Member has attained the age of 60…”

5. Section 9 of the Scheme Rules covers ‘Preservation of Benefits on Leaving Pensionable Service’.  Rule 9.5 provides,

“Time of payment

Short Service Benefits shall be payable at the same times, and upon the happening of the same events, except that the consent of the Principal Employer will not be required, as the corresponding Long Service Benefits would be payable but not later than the attainment of the age of 75.”

Booklet

6. The September 1997 edition of the Scheme booklet states,

“If you retire at the request of the Company, you will be entitled to an immediate pension.  You may be able to exchange part of your pension for a tax-free cash sum.

In these circumstances, your Pensionable Service will be enhanced by one year for every five complete years’ Pensionable Service, up to a maximum of five years or, if you are aged over 60, the period of Pensionable Service you could have completed if you had remained in service until Normal Retirement Date.”

Background

7. Mr Herburrun worked for Harrods between 1983 and 2001.  On 28 July 2001 Mr Herburrun wrote to the ‘Chairman of Harrods’ requesting voluntary redundancy.  Mr Herburrun explained that he was heavily in arrears with his rent and had been threatened with eviction.  He said that his Housing Benefit had been stopped and, although he had appealed, he did not have a date for his appeal hearing.  Mr Herburrun explained that, if he was made redundant, he could then claim for his rent in full from the Benefits Agency.  He said he was very upset to terminate his employment with Harrods but could not see any other option.

8. Mr Herburrun met with the Deputy Human Resources Director on 28 August 2001.  In a memorandum recording the meeting, the Deputy Human Resources Director said that Mr Herburrun would like the company to make him redundant because, if he lost his job, the council would pay his rent in full.  He said he had talked to Mr Herburrun about early retirement but that Mr Herburrun was not interested in this option because the council would not pay his rent if he retired.  The Deputy Human Resources Director said that it would cost approximately £10,000 to make Mr Herburrun redundant.

9. On 29 August 2001 the Group Pensions Department sent the Deputy Human Resources Director details of Mr Herburrun’s retirement benefits.  They quoted a pension of £3,573.72 p.a.  or a lump sum of £18,632.00 and a residual pension of £2,110.92 p.a.  On 31 August 2001 Mr Herburrun wrote to the Deputy Human Resources Director saying he would like to put forward his request for voluntary redundancy.  He said it was his own decision and was due to circumstances in his personal situation.

10. Harrods Limited wrote to Mr Herburrun on 6 September 2001 informing him that they were willing to make his position redundant with immediate effect.  Mr Herburrun was told that he would receive pay in lieu of notice and a redundancy payment of £6,120.00.

11. Mr Herburrun wrote to the Pensions Manager on 12 September 2001 requesting clarification of his position with regard to his pension and a quotation.  The Pensions Manager responded on 18 September 2001 confirming that they had been informed that Mr Herburrun had left employment and that they would provide him with a ‘member’s own request early retirement’ quotation upon receipt of final salary details from the Payroll Department.  This was sent to Mr Herburrun on 26 October 2001 and quoted a pension of £3,585.72 p.a.  or a lump sum of £18,632.00 and a residual pension of £2,122.92 p.a.  Mr Herburrun was asked to complete an enclosed form indicating which option he wanted.

12. Mr Herburrun responded on 5 November 2001 saying that he preferred option 2 but wanted a quote for a pension of £3,000 p.a.  He also asked for details of the service which had been used to calculate his pension.  The Group Pensions Department informed Mr Herburrun that a pension of £3,000 would leave him with a lump sum of £7,460 and that this was equivalent to 2 years and 8 months of pensionable service.  Mr Herburrun accepted option 2 on 4 December 2001 but also asked again for details of the service used to calculate his benefits.  The Pensions Department acknowledged receipt of Mr Herburrun’s option form and sent him a cheque for his lump sum on 6 December 2001.  In their letter they said that the lump sum represented 6 years and 8 months pensionable service.

13. Mr Herburrun wrote to the Pensions Department again on 31 December 2001 asking how much service had been used to calculate his pension and pointing out that he had been with Harrods for 18 or 21 years.  The Pensions Department provided Mr Herburrun with a breakdown of the service used to calculate his benefits on 18 January 2002.  Mr Herburrun was told that 16 years and 4 months pensionable service had been used to calculate his benefits, being the period from 1 November 1984 (when he joined the Scheme) to 6 September 2001 (his date of retirement), less a period of 6 months unpaid absence.

14. Mr Herburrun said he had been told that, if an employee was made redundant, the pensionable service would be enhanced by one year for every 5 years.  He said his pensionable service should therefore be 19 years and 4 months.  The Group Pensions Manager responded on 22 February 2002 and explained that, when Mr Herburrun had left, no request was received from the Company to provide him with an early retirement pension.  Mr Herburrun was referred to their letter of 12 September 2001 in which they had said that they would be providing a ‘member own request early retirement’ quote.  The Group Pensions Manager said he had discussed Mr Herburrun’s case with the Company and they had confirmed that payment of his early retirement pension was not at their request.

15. Mr Herburrun said that he had not been properly advised by the Pensions Department prior to his leaving and asked for my address.  The Group Pensions Manager sought legal advice.  He said,

“Looking at Plan rule 6.5 (early retirement at request of Employer) it appears that the two clauses most pertinent to this case are entitlement criteria clauses (ii) and (iv).

Clause (ii) indicates that to be granted Company request early retirement the member must have left service at his Employer’s request – does a request to be considered for voluntary redundancy meet this criteria?

Clause (iv) – at the date of retirement member was aged 59 years 7 months and by paying him an early retirement pension from active we have presumably implied that the Principal Employer’s consent has been received.  In hindsight the correct approach would have been to provide this Member with a deferred benefit which would have been payable from age 60.”

16. The legal advice received said that the mere fact that the employee agreed to redundancy did not mean that his contract of employment was terminated by mutual consent.  A willing volunteer did not alter the nature of the dismissal.  The legal advice continued,

“With regard to clause (iv) however, it is important to remember that dismissal by reason of redundancy does not of itself carry with it the provision of an early retirement pension.  The clause clearly states that if the member is aged under 60 at the time of leaving employment he will need the consent of the employer to obtain early retirement benefits.  Any implication that the fact that the Plan made payments to the member from active service implies this consent on the employer’s behalf is negated by the correspondence from the pensions department that clearly refers to and quotes on the basis of an application for “own request early retirement”.  The exercise of addressing and consenting to an application for “own request early retirement” is different to that for a retirement under Rule 6.5(iv).  The agreement to bringing the benefits into payment on one basis cannot be used to support an agreement for retirement on an entirely different basis, particularly where the financial results of the two possibilities are markedly different.”

17. Mr Herburrun was advised to use the Scheme’s Internal Dispute Resolution (IDR) procedure before coming to me.  At stage one he was told that his early retirement benefits had been calculated correctly and that no request from the Company to provide him with early retirement benefits had been received.  Mr Herburrun asked for his case to be reviewed under stage two of IDR.  He said that ‘long before’ he had been made redundant he had been advised that his service would be enhanced.  When asked to identify the individual who had given him this advice, Mr Herburrun said it was the Pensions Manager.  The Pensions Manager has refuted the suggestion that she would have made such a statement.  The Trustees upheld the stage one decision.

The Trustees’ Position

18. The Trustees say that, in order to qualify for an enhanced pension, retirement must be at the request of the employer.  They also say that Rule 6.5 contains two separate conditions which must be met; namely, leaving service must be at the employer’s request and retirement on pension has the Principal Employer’s consent, if the member is aged under 60.  The Trustees say that it is clear that Mr Herburrun initiated the termination of his employment and this therefore casts doubt on whether he meets the first criteria.  They go on to say that, even if he meets this criteria, he would still need the consent of the Principal Employer to receive a pension.

19. The Trustees say that Mr Herburrun was provided with a pension under Rule 6.6 (see paragraph 4).  An option they refer to as an ‘own request early retirement’, which does not carry any augmentation by way of added years.  They say that the exercise of dealing with an application for ‘own request early retirement’ is different to that for a retirement under Rule 6.5.  The Trustees assert that the act of bringing into payment benefits under Rule 6.6 cannot be used to assert an agreement for retirement under Rule 6.5, particularly because the financial implications for the two possibilities are markedly different.

20. The Trustees say that the normal practice for a retirement under Rule 6.5 is for the company to write to them requesting a ‘Company Request early retirement’.  They say that the company has confirmed that it did not request early retirement for Mr Herburrun on this basis.  The Trustees also point to the fact that Mr Herburrun approached the company for voluntary redundancy and, in his meeting with the Deputy Human Resources Director, said that early retirement was not an option he was considering.  They also point to the fact that the quote sent to Mr Herburrun in September 2001 was clearly labelled a ‘member’s own request early retirement’ quote.

21. With regard to Mr Herburrun’s assertion that he was advised by the Pensions Manager that his service would be enhanced, the Trustees say that the individual concerned has no record of a meeting with Mr Herburrun.  They say that she has worked in the Pensions Department for 12 years and denies that she would have made such a statement.  The Trustees go on to say that, even if such a conversation had taken place, it is clear that Mr Herburrun did not rely on his understanding of the situation in coming to his decision to terminate his employment.  They also say that Mr Herburrun had stated his intention not to retire at the time his employment was terminated and therefore he did not satisfy the conditions set out in the booklet (see paragraph 6).

CONCLUSIONS

22. Although I can understand why the Trustees are doubtful that Mr Herburrun met the first requirement of Rule 6.5, ie that he left at his employer’s request, the fact that he was made redundant means that he was technically dismissed by his employer.  However, being made redundant does not automatically entitle a member to enhanced early retirement under Rule 6.5.  The employer’s consent to retirement on pension is also required.  There is no evidence to suggest that such consent was given in Mr Herburrun’s case.

23. The only pension figures provided for Mr Herburrun were clearly labelled ‘member’s own request’.  The Trustees have subsequently asserted that the benefits were paid under Rule 6.6.  I am inclined to agree with the Trustees’ legal adviser that consent to retirement under Rule 6.6 cannot be taken to imply that consent has been given under Rule 6.5.  Nevertheless, the wording of Rule 6.6 would seem to exclude someone who has left at the employer’s request.

24. In Mr Herburrun’s case, he requested payment of his benefits after his date of leaving.  It would seem more appropriate therefore for his benefits to have been paid under Rule 9.5 (see paragraph 5).  This provides for a member to receive his deferred benefits at the same times and upon the happening of the same events as retirement from active service but without the requirement for employer’s consent.  The end result is the same, ie payment of a pension without enhancement.

25. I do not think that operation of Rule 6.5 is properly reflected in the wording of the booklet (see paragraph 6), which suggests that payment of a pension follows automatically after being asked to leave by the employer.  However, it is clear that Mr Herburrun’s decision to leave was based on other considerations.  In fact, other than the conversation he says he had with the Pensions Manager, he expressed no interest in his pension until after his date of leaving.  On the balance of probability, I am inclined to find that it is unlikely that Mr Herburrun was told categorically that he would receive an enhanced pension.  He may have been given some general information, which he misunderstood.  His pension seems not to have been the major issue in Mr Herburrun’s decision to leave.

26. It follows that I do not find anything amiss in the decision not to enhance Mr Herburrun’s pension.
DAVID LAVERICK

Pensions Ombudsman

20 January 2004
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