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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr KT F

Scheme
:
The Industry Wide Coal Staff Superannuation Scheme (IWCSSS)

Trustees
:
The Industry Wide Coal Staff Superannuation Scheme Trustees Limited

MATTERS FOR DETERMINATION

1. Mr F was awarded an ill health pension in 1999, backdated to September 1998.  In 2002 the Trustees notified Mr F that, following a High Court ruling in December 2001, they would be stopping his pension.  The Trustees said that Mr F’s pension had been awarded in error because the reason for the termination of his employment was not his ill health.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The IWCSSS is currently governed by Deed dated 29 December 1994.  

4. Rule 66 provides,

“Determination of Medical Questions

Any person who is aggrieved by the determination of the Scheme’s Medical Adviser upon any matter as to which, under the Rules, his opinion or certificate is required to be given may… require the Committee to refer the matter to an independent Medical Consultant appointed or approved by the Committee and thereupon the matter shall be so referred…”

5. Rule 23 provides,

“To Contributors on Retirement from Eligible Employment Before Normal Retiring Age Through Ill-Health, Compulsory by the Employer or by Agreement

(1)
This Rule shall apply where a Contributor’s Retirement takes place before Normal Retiring Age, subject to the following provisions of this Rule.

(2)
A Contributor who is awarded under the provisions of paragraphs (4) and (5) of this Rule the benefits under this paragraph shall be entitled to receive the same pension computed as under Rule 22 (retirement at or after Normal Retiring Age) but with a minimum of one-half of the pension which would have been payable to the Contributor at Normal Retiring Age, if he had continued in service until then and his pension had been calculated on his actual Pensionable Salary and bringing into account his actual Back Service Credit and Added Years for Normal Benefits disregarding any allocation under Rule 34 or any variation in pension resulting from the application of paragraph (d) of Rule 53 provided that the minimum pension payable under this paragraph shall be at the rate of £104 per annum.

(3)
Subject to a Contributor, who has as least 5 years Qualifying Service, producing evidence satisfactory to the Scheme’s Medical Adviser that through bodily or mental incapacity or physical infirmity he is unlikely to be able to carry on any duties which his Employer may reasonably assign to him, the same pension computed as under Rule 22 (retirement at or after Normal Retiring Age) but with an additional pension equal to one-half of the pension which would have been payable if the Contributor had become a Member on the date of his retirement and had continued in service until Normal Retiring Age (but so that the additional pension shall not increase the total pension beyond the maximum specified in Rule 22(2)) and his pension had been calculated on his actual Pensionable Salary and bringing into account his actual Extra Service Credit, Back Service Credit and Added Years for Normal Benefits disregarding any allocation under Rule 34 or any variation in pension resulting from the application of paragraph (d) of Rule 53 provided that in the case of a Member who was a contributor and in eligible employment for the purposes of BCSSS on 17th May 1990, the pension payable under this Rule when aggregated with the Member’s pension (if any) under BCSSS shall not be less than the pension which would have been payable under the Rules of BCSSS as they had effect immediately prior to 17th May 1990 and provided also that the minimum pension payable under this paragraph shall be at the rate of £104 per annum.  Provided also that a full-time rescue worker or any other Contributor who retires from Eligible Employment, who has less than 5 years’ Qualifying Service, shall be entitled to benefits under this paragraph if his incapacity or infirmity results from an accident or disease arising out of and in the course of his employment in Eligible Employment.”

6. Rule 24 provides,

“Withdrawal Before Retirement or Death – General Provisions

(1) Subject to Rule 45 [Transfers and Buy-Outs] this Rule shall apply where a Member ceases to be a Contributor before Normal Retiring Age except:-

(a) on death; or

(b) where benefit is payable to him immediately under Rule 23; or

(c) where Rule 25 [Members who Cease to be Employed in an Eligible Grade] applies to him and he does not continue to pay contributions.

(2) On ceasing to be a Contributor the Member shall, if he has at least two years’ service in contracted-out employment… or he has at least two years’ Qualifying Service, receive benefits under this paragraph or in any other case he may at his option (to be exercised in writing within one month of ceasing to be a Contributor) receive benefits under this paragraph in lieu of any other benefits under the Scheme.  The benefits are:-

(a) on the Member (being an Uncapped Member) reaching Normal Retirement Age or on the Member (being a Capped Member) reaching Normal Retirement Age having previously ceased to be in the service of the Employers… or on the Member (having ceased to be in Eligible Employment) having to retire earlier than Normal Retirement Age through ill-health, the Normal Benefits specified in Rule 22 (retirement) or Rule 23 (ill-health) but excluding the provision in Rule 23(3) providing for an additional pension…

Provided that:-

(i) if the Member retires on account of ill-health he shall produce evidence satisfactory to the Scheme’s Medical Adviser that he is obliged so to retire;…”

Background

7. Mr F’s employment ended on 7 September 1998 when he was dismissed for gross misconduct.

8. Mr F applied for ill health retirement in August 1998.  The Scheme’s Medical Adviser found that he met the criteria for ill health retirement under Rule 23(3).  The medical adviser signed a certificate on 20 November 1998 and said that Mr F was suffering from Depression, Lumbar Spondylosis, Hypertension and Obesity.  Mr F’s employer, the Coal Industry Social Welfare Organisation (CISWO) lodged an appeal under Rule 66 and, consequently, Mr F was referred to an independent medical adviser.  In May 1999 Mr F was notified that the independent medical adviser had upheld the decision to grant him ill health retirement.  Mr F was granted a pension of £3,876.00 p.a.  with effect from 8 September 1998, together with a lump sum of £11,627.82.

9. On 19 March 2002 the Secretary to the IWCSSS wrote to Mr F informing him that the Trustees had sought clarification from the High Court in December 2001 on the correct interpretation of the IWCSSS ill health retirement provisions.  Mr F was told that one of the issues decided by the Court was that, in order for an ill health pension to be payable, there must be a causative link between the termination of the member’s employment and his ill health.  The Secretary said that, since Mr F had been dismissed from his employment for reasons not connected with his health, the Trustees were forced to conclude that he was not entitled to an ill health pension.

10. Mr F was told that the Trustees had a duty to stop a pension where it had been paid in error and to seek to recover payments made so far.  The Secretary explained that no action would be taken immediately to reclaim any payments and that Mr F’s pension would continue for the time being.  He said that the Trustees wanted to give Mr F time to come to terms with the news and they would consider what action they should take at their next meeting in June 2002.  The Secretary said that, if Mr F had evidence that the reason for his dismissal was his ill health and such evidence satisfied the Trustees, his pension would not be stopped.  Mr F was also asked to provide details of his financial situation so that the Trustees could decide whether he should be liable for any repayment.

11. Following representations from Mr F and his union representative, the Trustees decided that he should not be asked to repay any sums already paid.  They did not uphold his appeal against the decision to stop his pension.  The IWCSSS Secretary wrote to Mr F on 18 June 2002,

“…The trustees concluded that:

· their previous decision that your pension had been awarded in error was correct;

· payment of your pension should cease from the next normal monthly pay date…

· you had changed your financial position to such an extent that it would be inequitable to require you to repay the pension payment… or the cash sum…

The position in respect of your IWCSSS benefits is that you have a deferred pension… which will start to be paid from your 60th birthday…

If you wish you can apply for ill health retirement as a deferred pensioner.  If successful you would qualify for the immediate payment of your deferred pension, including the annual increases applied since your date of leaving service.  To qualify the Scheme’s Medical Adviser would have to certify that you were permanently unfit for any form of full time work…”

12. In a letter to Mr F’s OPAS adviser, the IWCSSS Secretary said,

“The Chief Executive of CISWO… has confirmed that Mr [F] was suspended from July 1997 until his dismissal on 7 September 1998 and that he was not absent from work on sick leave.  He was suspended because he had been charged with two criminal offences.  He pleaded guilty to these charges when his case went to court in August 1998.  [The Chief Executive] explained that he was kept on the books until September 1998 only because he was an important witness as a CISWO employee in a High Court case involving CISWO.  His disciplinary hearing on 3 September, at which he was given notice of his dismissal, took place once his availability as a witness for this case was no longer required.  The General Secretary of BACM Team, Mr [F’s] trade union, who has been assisting Mr [F] with his claim does not dispute this account of events.  The Committee of Management was therefore satisfied that CISWO dismissed Mr [F] because of his criminal conviction and not because of ill health…”

13. In response, Mr F said that, although he was not actually recorded as being absent due to sickness during his period of suspension, he was receiving medical treatment for stress and hypertension.  He said he had been receiving treatment and medication for a considerable period prior to his suspension, including referral to a counsellor for ‘stress therapy’.  According to Mr F, the Chief Executive and other employees of CISWO were aware of his ill health and that ill health retirement had been suggested to him informally on a number of occasions.  Mr F said that he thought his GP had provided details of his medical history prior to his application for ill health retirement.  Mr F said he was unaware that he was kept on the books because he was a witness.  He said that the case in question had been heard in June 1998, when he had been called as a witness.

14. When asked, the Trustees were unable to confirm whether Mr F’s GP had provided any medical information prior to his application.  They were also unable to provide details of Mr F’s sickness record or his suspension.  Instead, they provided a copy of a letter dated 22 December 1998 from the Chief Executive of CISWO, which constituted the appeal against Mr F being awarded an ill health pension.

15. In this letter CISWO said,

“We wish to exercise the right provided in the Rules to appeal against the decision to award Mr [F] Ill Health Early Retirement.

I detail below a chronological account of events which led up to Mr [F’s] summary dismissal for gross misconduct.

1
Mr [F] was suspended on 10 July 1997 because earlier that day he had been detained by the local constabulary…

2 On 10 August 1998 Mr [F] attended …Crown Court and of the original seven charges, apparently there were procedural difficulties with four counts, and of the remaining three he pleaded guilty to two charges.

3 We understand that four days after the court appearance and guilty plea Mr [F] asked CMT for an Ill Health Early Retirement application form and part one was filled in by Mr [F], not… the Personnel Officer for CISWO.  This ill health application was confirmed by BACM in correspondence dated 1 September 1998 some two weeks after Mr [F] had been served with formal notice of his disciplinary hearing.

4 3 September – a disciplinary hearing was held which was attended by Mr [F] in the company of his BACM representative…

5 7 September – the disciplinary hearing reconvened and Mr [F] was summarily dismissed for gross misconduct.

6 11 September – Mr [F] was sentenced at …Crown Court and received a nine month suspended sentence for two years…”

16. The letter went on to say that Mr F’s barrister had entered a plea of mitigation on the basis that, having pleaded guilty, Mr F had lost a well paid job and, although Mr F hoped that his dismissal might be reversed, he had an uncertain employment future.  CISWO pointed out that there had been no mention of any form of ill health in this plea and that Mr F’s hope that the decision to dismiss him would be reversed implied that he hoped to be reinstated.  They said that Mr F’s appeal against dismissal had been heard on 9 October 1998 on the grounds that insufficient account had been taken of mitigating factors.  CISWO said that the appeal notes referred to working under pressure but there was no reference to ill health, despite a medical assessment having taken place over a fortnight previously.  They pointed out that the only reasons which had been put forward for Mr F finding it difficult to obtain other employment were his age and the nature of his convictions.

17. The rest of CISWO’s letter concerned their disagreement with the medical evidence, which had been put forward for Mr F’s retirement.  CISWO said that from 31 March 1983, when revised record keeping had been introduced as a requirement for Statutory Sick Pay arrangements, until the date of his suspension on 10 July 1997 Mr F had never had a day’s absence arising from ill health.

18. The Trustees say that Mr F has the option to apply for the early payment of his deferred pension under Rule 24 but he has not done so.  They say that they interpret the requirement to exercise this option within one month of ceasing to be a Contributor as attaching to the words ‘or in any other case’.  The Trustees consider that this does not apply to Mr F because he has at least two years’ service.  However, they go on to say that the medical test under Rule 24 is more stringent than that under Rule 23 and Mr F would have to show that he was permanently incapable of undertaking any full time work.  They also say that Rule 24 requires the member to have retired and that they understand that Mr F and his wife ran a guesthouse after he left CISWO and thus in their view cannot be said to have retired.

High Court Case

19. The case (O’Neill v Industry-Wide Coal Staff Superannuation Scheme Trustees Limited and UK Coal Plc) was heard on 20 December 2001.  The judge decided that in order for a member of the Scheme to be eligible for an ill health pension under rule 23(3) of the Scheme;

· the member must be in Eligible Employment (as defined in clause 50 of the Scheme’s trust deed) at the time of application for such a pension,

· the member need not still be in Eligible Employment at the time when the application is determined,

· there must be a causative link between the member’s ill health and the termination of his employment.

20. Mr Justice Etherton said,

“…it is clear that the word “through” in the phrase “through bodily or mental incapacity or physical infirmity he is unlikely to be able to carry on any duties which his Employer may reasonably assign to him” imposes the need for a causative link between the disability of the applicant for an ill-health pension under Rule 23 and his inability to carry out the duties which his Employer may reasonably assign to him.  If that causative link cannot be established, then the applicant is not entitled to benefit under Rule 23.”

CONCLUSIONS

21. I see no reason to disagree with the assertion that an employee who has been dismissed does not qualify for an ill health pension under Rule 23(3).  There have been various cases in the Courts as to the meaning of the word ‘retirement’.  I am particularly mindful of the judgement of Rix J in AGCO v Massey Ferguson Works Pension Trust [2003] 57 PBLR that it:

“...is requiring too much of this phrase [Retiring at the request of the Employer] to suppose that it is intended to include cases where the employer not merely requests but successfully enforces retirement.”

In my view such an employee does not come within the definition of retirement.  It is entirely proper that, upon receipt of the 2001 judgement, the Trustees should have undertaken to review ill health pensions already in payment.  It would be improper for the Trustees to continue to pay a pension if they became aware that the member was not entitled to that pension.

22. The evidence presented to me strongly supports the assertion that Mr F’s employment was terminated for reasons other than his health.  The Trustees say that this means that they should not have awarded an ill health pension to Mr F under Rule 23(3) in 1999.  I am inclined to agree with this view.  It follows that, having recognised their error, it would be improper for the Trustees to continue to pay Mr F an ill health pension under Rule 23(3).

23. Mr F’s dismissal would not, however, affect his possible entitlement under Rule 24.  He was a member who ceased to be a contributor with at least two years qualifying service.  I am not persuaded that to obtain his entitlement under Rule 24(2) the Member need show that his former employment with an Employer in the Scheme ceased because of his health in order to qualify under Rule 24(2).  Whether Mr F’s involvement in running a guest house means that he cannot be seen to have retired is a matter for the Trustees to determine.  They may be helped by taking some legal advice before reaching that decision.

24. Had the Trustees not paid Mr F a pension under Rule 23(3) in error, it is highly likely that he might have asked to exercise an option under Rule 24(2).  The Trustees’ error denied him this opportunity.  
25. To redress the injustice caused by that error, I am of the opinion that the Trustees should now consider, on the basis of the evidence available to them in 1998, whether, had Mr F made a written application under Rule 24(2), they would have paid him a pension.
DIRECTIONS

26. If so requested by Mr F within a month of this determination the Trustees shall consider his entitlement to a pension as though application had been made to them within a month of his ceasing to be a contributing member.  If the outcome were to be a decision that he is entitled to a pension under Rule 24(2) then such a pension should be payable only from the date when the wrongly-awarded pension under Rule 23 ceased to be paid.

DAVID LAVERICK

Pensions Ombudsman

24 August 2004
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