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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Gordon

Scheme
:
The Local Government Pension Scheme (Scotland)

Employer
:
Lothian Buses plc

Administrator
:
The City of Edinburgh Council

MATTERS FOR DETERMINATION 

1. Mr Gordon’s employment with Lothian Buses plc was terminated in October 2000.  He considers that his employment was terminated ‘in the interests of efficiency’ and that he is entitled to a pension under Regulation 25 of The Local Government Pension Scheme (Scotland) Regulations 1998 (the 1998 Regulations).  Mr Gordon also says that other employees have been treated more generously.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The 1998 Regulations

3. Regulation 25 provides,

“Redundancy etc.

(1) If –

(a) a member who is aged 50 or more retires from a local government employment; and

(b) his employing authority certify the reason for his retirement was his redundancy,

he is entitled to a pension and retirement grant.

(2) The pension and grant are payable immediately.

(3) …

(4) In paragraph (1) “redundancy” includes retirement in the interests of efficiency...”

4. Regulation 51 provides,

“Power of employing authority to increase total membership of members leaving employment at or after 50

(1) An employing authority may resolve to increase the total membership of a member who leaves his employment on or after his 50th birthday.

(2) The additional period of membership must not exceed…

(3) A resolution under paragraph (1) may be passed only during the period –

(a) beginning one month before the relevant date; and

(b) ending 6 months after that date

(4) If such a resolution is passed before the relevant date it is conditional on the satisfaction on that date of the conditions for its making.

(5) The death of the member after the relevant date…

(6) The relevant additional period may be counted as a period of membership only if –

(a) the administering authority and the employing authority agree before the expiry of the relevant period that the employing authority will pay increased contributions under regulation 78 to meet the cost of the increase in membership; or

(b) the employing authority make the payment required by regulation 79(1) by reason of the resolution within that period.

(7) The relevant period is the period of one month beginning –

(a) with the date the resolution was passed; or

(b) if by virtue of paragraph (4) the resolution was conditional, with the date on which the member leaves his employment.

(8) …”

5. Regulation 96 provides,

“First instance decisions

(1) Any questions concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him…”

Background

6. Mr Gordon was employed by Lothian Buses from 1 September 1996.  He was the Finance Director from 29 July 1999 until his resignation from the directorship on 31 July 2000.  He remained on the payroll until 31 October 2000.  On 24 July 2000, Lothian Buses plc wrote to Mr Gordon,

“As we discussed I feel the time has come for you to move on from Lothian Buses.  The company has undergone a period of rapid and substantial change in the last eighteen months and, as with all changes, some of the people involved may feel more comfortable standing aside to pursue other opportunities rather than staying in an organisation where they are not totally at ease.  I have felt for some time that you were less than comfortable in your position and the way in which you have been approaching your duties and responsibilities have not really been in line with my expectations of a Finance Director.  Given the most recent difficulties with the redundancy payments I believe it would be in the long term interests of both you and Lothian Buses that there be a parting of the ways…”

7. Mr Gordon was given the option of taking home leave for the period of his notice or agreeing to early termination of his employment with payment in lieu of notice.  Mr Gordon signed a compromise agreement on 10 November 2000 in full and final settlement.  Appendix 2 to the compromise agreement is a letter dated 31 July 2000 and signed by Mr Gordon, in which he said he thereby resigned from office as a Director of Lothian Buses.  The compromise agreement did not cover any claims in respect of pension rights.  As part of the agreement, Lothian Buses plc agreed to pay sufficient into the Scheme to provide Mr Gordon with the equivalent of three years’ additional pensionable service.

8. Mr Gordon says that, prior to his signing the compromise agreement, Lothian Buses plc ‘threatened to withdraw the proposed offer’.  He refers to a letter from the Chief Executive dated 2 October 2000.  In this letter the Chief Executive said that it was over three weeks since they had written to Mr Gordon confirming the offer of three years additional service.  He also said that it was two months since he had been given notice and no ‘meaningful counter-proposals’ had been made.  The Chief Executive said that he thought it was time that Mr Gordon made a decision and informed him that the offer would only remain open for a further two weeks.  Mr Gordon says that this put him under ‘significant pressure’ with the alternative of not being able to pursue alternative employment for nine months.  He also says that he was the only employee, of some 200 employees who left around this time, who was asked to sign such a document.

9. Mr Gordon queried why he had only been awarded three years’ additional service.  He said that other employees had been awarded the maximum additional service under the Regulations, including some who were awarded additional service in excess of their actual service.  He also said that employees had been deliberately ‘kept on’ past their 50th birthday in order to be able to take their pensions.  Lothian Buses plc said that the other members of the management team, with whom Mr Gordon was comparing himself, had been employed by the company for longer (in excess of twenty years) or were older than Mr Gordon (between ages 56 and 62).  They said they considered that the package they had offered Mr Gordon reasonably reflected this.  Mr Gordon says he was comparing himself not only to other members of the management team but also to the other 204 employees who had been made redundant around this time.

10. The Pensions Manager wrote to Mr Gordon in January 2001 explaining that, although he satisfied the age and service conditions in Regulation 25 (see paragraph 3), his employer had not certified that he had retired because of redundancy.  The Pensions Manager explained that redundancy included retirements in the interests of efficiency.  He went on to explain that ‘in the interests of efficiency’ was not defined in the 1998 Regulations.  Lothian Buses plc notified the Pensions Manager in August 2000 that Mr Gordon had ‘left the business to pursue other business interests’ and named his replacement as Finance Director.  On the ‘Leavers Form’ they gave the reason for leaving as ‘Mutual Agreement’.  In November 2000 Lothian Buses plc notified the Administrator that they had agreed to increase Mr Gordon’s pensionable service by 3 years and enclosed a copy of the resolution signed on 28 November 2000 by the Chairman.  Mr Gordon says he disagrees with the statement that he left to pursue other business interests.

11. Lothian Buses plc assert that it is for them to decide upon Mr Gordon’s entitlement to benefits under the Scheme in accordance with Regulation 96 (see paragraph 5).  They also assert that it is for the employer to certify that retirement is on the grounds of redundancy or in the interests of efficiency.  Lothian Buses plc refer to their letter dated 24 July 2000 and say that they indicated that they no longer wished to employ Mr Gordon because of issues relating to his capacity.  They refer to a serious incident regarding accounting discrepancies.  Lothian Buses plc argue that there was no basis for them to certify the reason for termination as redundancy or in the interests of efficiency because they had concerns about Mr Gordon’s capability and an ongoing need for an individual to carry out his work.  Lothian Buses plc say that Mr Gordon could have been subject to disciplinary proceedings as a result of the accounting discrepancy but, given his seniority, they chose to deal with it by way of a compromise agreement.  Mr Gordon says there was never any suggestion of disciplinary proceedings or dissatisfaction with his performance and he received the same percentage pay award as the other directors.

12. Lothian Buses plc take the view that the term ‘in the interests of efficiency’ is simply another form of words to define a reason for dismissal that is the same or similar to redundancy in law.  They point to the fact that it forms a sub-heading in Regulation 25.  Lothian Buses plc submit that this is not the same as dismissal arising from the inefficiency of the individual.

13. About Mr Gordon’s claim that other employees were treated more favourably, Lothian Buses plc say that individuals who left after their 50th birthday and were granted immediate pension were part of a long term efficiency initiative, which was not the case for Mr Gordon.  Mr Gordon named 5 specific individuals, who he said had been treated more favourably than him.  Of these, Lothian Buses say that four were made redundant and one took early retirement.

14. Mr Gordon has referred me to a number of previous determinations, which he believes involve the same issues as his own case.  He has referred to; L00235, in which I found that the member had been made redundant and directed payment of her pension, L00112 and L00113, in which I found that I was not precluded from looking at a complaint by virtue of a compromise agreement, and M00352, in which I found that pressure had been brought to bear on the member to sign the compromise agreement.

CONCLUSIONS

15. Mr Gordon’s entitlement to a pension under Regulation 25 depends on his employer having certified that the reason for his retirement was redundancy.  Mr Gordon’s post was not made redundant and in this fact his case differs from that of L00235.  That is not however the end of the matter because the Regulation defines redundancy as including “in the interests of efficiency”.  

16. It is, to my mind, unarguable that Lothian Buses thought it was in the interests of the efficiency of their business for Mr Gordon to leave their employment.  That is abundantly clear from the letter from which I have quoted in paragraph 6.

17. In the event, however, Mr Gordon’s employment terminated because, having received that letter he himself resigned, and the terms on which he left were set out in a Compromise Agreement.  In those circumstances I see no reason to expect the Employer to certify that his retirement was in the interests of efficiency: I would not for example expect such a certification where an Employee was dismissed for misconduct or incapacity even though both dismissals would also no doubt in the interests of efficiency.  

18. I have considered Mr Gordon’s claim that he was pressured into signing the compromise agreement.  It is true that he was given an ultimatum but I do not see that as unreasonable.  He still had a choice as to whether to leave on the terms set out in the agreement or to pursue a claim against the company.

19. Mr Gordon also alleges is that he has been treated less favourably than others who have left Lothian Buses.  It would not be improper for Lothian Buses plc to treat Mr Gordon differently to those employees they made redundant.

20. So far as enhancement is concerned the matter lies in the discretion of the employer.  Matters of age or length of service are not irrelevant in deciding what enhancement to offer.  I am not persuaded that Lothian Buses plc have come to a perverse decision, ie a decision which no other reasonable employer in the same circumstances would come to.  I do not uphold Mr Gordon’s complaint against them.

21. Mr Gordon has pointed out that the existence of a compromise agreement is not necessarily a bar to my accepting a complaint.  It is not, however, a reason why I should uphold a complaint.  I do not uphold Mr Gordon’s complaint on its merits and not because I considered that the compromise agreement precluded my looking at his complaint at all.
DAVID LAVERICK

Pensions Ombudsman

20 January 2004
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