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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr D Powell

	Scheme:
	Local Government Pension Scheme (LGPS)

	Respondent:
	Wolverhampton City Council, as administrator of the West Midlands Metropolitan Authorities Pension Fund (Wolverhampton)


MATTERS FOR DETERMINATION 

1. Mr Powell alleges that Wolverhampton:

1.1. Failed correctly to apply Regulation 21(9) of the LGPS Regulations when calculating his final pay; and

1.2. Misinterpreted Regulation 21(9) when considering his appeal seeking recalculation of his final pay.

2. Mr Powell believes that as a result of the above he has suffered a reduction in the pension to which he is entitled. He is seeking to have his pension recalculated and any arrears paid.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

4. The Scheme is governed by the Local Government Scheme Pension Scheme Regulations.  Particular reference is made by the Applicant to Regulation 21(9) of the Local Government Scheme Pension Scheme Regulations 1997 – SI 1997 No. 1612. Regulation 21 is set out in Appendix 1.

MATERIAL FACTS

5. Mr Powell was a member of the Scheme for about 7½ years until leaving on 31 October 2001.

6. Mr Powell’s employment during his Scheme membership was:

6.1. Full-time between 1 September 1993 and 30 September 2000, during which time he worked under a contract which stated that his working week was one of 37 hours, all year round; 

6.2. Part-time between 1 October 2000 and 31 October 2001 under a contract which stated that his working week was 14 hours during term time, 40 weeks per year. 

7. Mr Powell retired early from service on 31 October 2001 and received an early retirement pension.
8. Wolverhampton grossed up the earnings from the 14 hours per week that Mr Powell had been working during his final year of service and calculated that such payments were equivalent to earnings of about £27,000 that would have been earned if he had worked 37 hours per week throughout the year. But they noted that his earnings in the previous year (£28,825) exceeded the grossed-up figure for his final year. Wolverhampton therefore based their pension calculation on that previous year’s salary, resulting in a pension for Mr Powell of £2,341.67 p.a.

9. Mr Powell queried that pension on the grounds that:

9.1. Regulation 21 had not been properly applied to his remuneration for the period November 2000 to October 2001 to arrive at his final pay for calculation of pension benefits. In particular, he claimed that due and proper regard had not been given to Regulation 21(9) when his benefits were calculated; and

9.2. The final pay used to calculate his pension was based on term-time, rather than whole-time salary. This, Mr Powell asserted, produced a benefit that is less favourable than would be provided for a comparable full-time worker.

10. Mr Powell invoked stages 1 and 2 of the Scheme’s Internal Dispute Resolution Procedure (IDRP). His complaint in relation to Regulation 21(9) was not upheld because it was considered that the Regulation did not apply to Mr Powell since his active membership of the Scheme was more than one year in length. 

SUBMISSIONS

11. Mr Powell says that the interpretation placed by Wolverhampton on the Scheme Regulations leads to him being treated inequitably in comparison with a whole-time member of the Scheme. He says this is in contravention of the Part-time Workers (Prevention of Less Favourable Treatment) Regulation 2000. Mr Powell says that Regulation 21(9) does apply to him because he worked part time during the final year of his employment.
12. Mr Powell argues that to apply Regulation 21(9) only to a member who has joined the Scheme during his final pay period is unduly restrictive. He quotes from an answer given by the Secretary of State for the Environment, on the introduction of the 1997 Scheme Regulation
:

“The scheme’s provisions have been radically recast to provide new, easy-to-read regulations in a more accessible and user-friendly format. These are designed to improve the ease with which local authorities interpret the scheme’s provisions and to provide scheme members with a clear set of scheme rules.”

13. Mr Powell argues that, in the absence of an explicit restriction within the text of Regulation 21(9), the interpretation should be wider than a member joining within the final pay period.
14. Mr Powell refers to Regulation 19(1) (General qualification for benefits), which states:

“Membership of the Scheme only entitles the member to benefits under this Chapter if –

(a) his total membership is at least two years, or

(b) a transfer value is credited to him.”

Mr Powell argues that the only way a member joining in the final pay period can qualify for benefits is by transfer in. He suggests that interpreting Regulation 21(9) so as to apply to members joining the Scheme within the final pay period would lead to a higher final pay for such a member compared with an existing member working 40 weeks in the year.

15. Mr Powell has submitted a comparison of the benefits provided for two hypothetical members (see Appendix 2).

16. He argues that his pensionable earnings should, for the purposes of calculating his salary, be regarded as £30,085.78 and that his annual pension would thus be increased by approximately £100.
17. Mr Powell argues that the correct application of Regulation 21, in his circumstances, requires the application of paragraph 21(9) and then paragraph 21(3).

18. Wolverhampton says that it believes its non-application of Regulation 21(9) to be correct since Mr Powell is able to count more than one year’s membership of the Scheme prior to his date of leaving. Wolverhampton says this interpretation of the Regulations is supported by the decisions at stages 1 and 2 of the IDRP.
CONCLUSIONS

19. Mr Powell feels his pay ought to have been calculated using the provisions of Regulation 21(9) which deals with a situation where a member can only count part of the final year as a period of active membership. 

20. I have carefully considered Mr Powell’s comments (including the detailed comparison he provided), in conjunction with the Scheme Regulations. Regulation 19(1) does not assist in the interpretation of Regulation 21.  I take Mr Powell’s point that, unless there is a transfer into the Scheme, a member joining the Scheme within the final pay period would not qualify for a benefit. But this is not sufficient to stretch the meaning of Regulation 21(9) to fit the circumstances Mr Powell suggests, i.e. to allow a member working for less than 52 weeks of the year to have his salary grossed up by the ratio of his actual weeks of work to 52.
21. Looking at the Regulation as a whole, Regulation 21(9) is intended primarily to deal with someone who has joined the Scheme only during the final pay period. Such a person would be “only entitled to count part of the year specified in [21(2)] as a period of active membership” and his final pay will be proportioned in relation to a full year’s service. The definition of an active member is “a person who is in pensionable service under the scheme” and pensionable service is “service in any description or category of employment to which the scheme relates which qualifies the member… for pension or other benefits under the scheme.”
22. Undoubtedly, Mr Powell was in pensionable service. He is entitled to have his whole year’s service as a part time worker taken into account, together with his previous years’ service. The part time nature of his pensionable employment is taken into account by Regulation 21(3).  I therefore conclude that, despite Mr Powell’s assertion to the contrary, he does not fall within the ambit of Regulation 21(9).

23. It seems to me that Mr Powell is trying to achieve protection for his final years’ salaries similar to that offered by certification under Regulation 23. This protection, allowing a member to elect for a different final pay period, is designed to offset the adverse effect of a reduction in the rate of pay which arises other than by virtue of his own circumstances.  Regulation 21 is not designed to offer the kind of protection Mr Powell envisages in his comparison.

DAVID LAVERICK

Pensions Ombudsman

30 November 2006

Statutory Instrument 1997 No. 1612
The Local Government Pension Scheme Regulations 1997 (as amended at 31 October 2001)
Final pay
21. - (1) A member's final pay for an employment is his pay for as much of the final pay period as he is entitled to count as active membership in local government employment (but see paragraphs (3) to (10), regulations 22 [Other final pay periods]and 23(2) [Permanent reductions in pay]and Schedule 4 [HMRC limits]).

(2) A member's final pay period is the year ending with the day on which he stops being an active member (but see paragraph (9) and regulations 22 and 23).

(3) In the case of part-time employment, the final pay is the pay which would have been paid for a single comparable whole-time employment.

(4) But in calculating death grant or the rate of surviving spouse's or children's short-term pension payable on the death of an active member, actual pay in part-time employment is to be used or, in calculating the death grant, three-eightieths of final pay multiplied by total membership if greater.

(5) Any reduction or suspension of a member's pay during the final pay period because of his absence from work owing to illness or injury must be disregarded for this Chapter.

(6) If a member's final pay period includes reserve forces service leave, his final pay is - 


(a) in a case where he has paid contributions by virtue of regulation 17(4), the amount it would have been if his reserve forces pay were pay received in his former local government employment, or

(b) otherwise, the amount it would have been if he had continued to be employed in his former employment during the period of that leave.
(6A) For the purposes of this Chapter, a member’s pay for any period of maternity absence …


(7) If a member is absent from work for any other reason during his final pay period, he is only to be treated for this Chapter as having received the pay he would otherwise have received if he has made the appropriate contributions under Chapter III for the period he is absent.

(8) If in any case where regulation 13(5) (collective pay agreements) applies to a member's pay during any part of the final pay period - 


(a) his average weekly earnings from his local government employment in that period (other than payments for overtime and bonuses) - 


(i) exceed by more than 50 per cent. the lower earnings limit at the end of that period, and

(ii) do not exceed the upper earnings limit at the end of that period, and


(b) his final pay would be greater if determined using those earnings,


it is to be determined using them.

(9) If a member is only entitled to count part of the year specified in paragraph (2) as a period of active membership in relation to the employment which he ceases to hold, his final pay is his pay during that part multiplied by 365 and divided by the number of days in that part.


 (10) Final pay does not include any pension in payment.

Regulation 22 provides for the use of other final pay periods where the member receives part of his pay in the form of fees and where the member has been absent during any part of the year specified in Regulation 21(2). Regulation 23 covers certificates of protection where the member has suffered a permanent reduction in pay.
Permanent reductions in pay: certificates of protection of pension benefits
23.  - (1) Where a certificate has been issued as respects a member's pay under paragraph (3) or (4) and the date of reduction or, as the case may be, restriction specified in the certificate is not more than 10 years before the date on which he ceases to be an active member, he may elect that his final pay period should be - 

(a) a year ending with a day - 

(i) falling within the period of five years ending with the last day he was an active member, and

(ii) of which that last day is the anniversary; or

(b) any three consecutive years - 

(i) falling within the period of 13 years ending with the last day he was an active member, and

(ii) ending with a day of which that last day is the anniversary.

    (2) Where a member elects for the period specified in paragraph (1)(b), his final pay is the annual average of his pay during that period.

    (3) If, otherwise than by virtue of a member's own circumstances - 

(a) his rate of pay is reduced, or

(b) the rate at which it may be increased is restricted in such a way that it is likely that the rate of his retirement pension will be adversely affected,

he is entitled to be issued with a certificate to that effect by the employing authority (but see paragraph (4)).

    (4) The employing authority may issue a certificate without an application from the member, but need not issue a certificate if he does not apply for one within 12 months after the date of reduction or restriction.

    (5) A certificate issued under this regulation must specify the date of the reduction or restriction.

    (6) The employing authority must send a copy of the certificate to the member's appropriate administering authority.

    (7) The employing authority must keep a record of the certificate including such information as would be necessary for applying paragraph (1) for the period of 10 years beginning with the date of reduction or restriction specified in it.

    (8) An election under this regulation by a member must be made by notice in writing given to the appropriate administering authority before the expiry of the period of one month beginning with the date on which he is notified of his entitlement to a benefit.

    (9) Where a member has died without having made an election under this regulation, the appropriate administering authority may make an election on his behalf (whether or not the period within which he could have elected has expired).

Definitions of terms

Under Regulation 21, “active member” is defined as having the same meaning as in section 124(1) of the Pensions Act 1995, ie:

“in relation to an occupational pension scheme, means a person who is in pensionable service under the scheme”

“Pensionable service” is defined as follows:

“in relation to a member of an occupational pension scheme, means service in any description or category  of employment to which the scheme relates which qualifies the member (on the assumption that it continues for the appropriate period) for pension or other benefits under the scheme.”

“Whole-time employee” is defined as follows:

“means an employee whose contract of employment provides-

(a) that he is such an employee for the Scheme, or

(b) that his contractual hours are not less than the number of contractual hours for a person employed in that employment on a whole-time basis.”

Mr Powell’s Comparison

24. Mr Powell has provided a comparison of two hypothetical members, as follows:
Person A works for 52 weeks of the year and, from 1 January to 30 September, works for 37 hours per week. On 1 October of the year prior to retirement, he reduces his hours to 33.348344 per week but continues to work for 52 weeks of the year.

Person B also works for 52 weeks of the year and 37 hours per week from 1 January to 30 September. On 1 October of the year prior to retirement, he reduces the number of weeks of the year to 40 but remains on 37 hours per week.

Both members retire on 31 October.

Whole-time Salaries with effect from 1 January in two years preceding retirement:
£11,941 p.a. (£995.04 per month)
£12,299 p.a. (£1,024.92 per month)
Actual monthly salaries:

Person A:
£896.84

Person B:
£896.84



£923.76



£923.74

Person A’s final pay calculation

5 months @ £896.84
=
£4,484.20

7 Months @ 923.74
=
£6,466.35

Total



£10,950.55

Grossed-up salary

£10,950.55 x 37/33.348344 =
£12,149.63
Person B’s final pay calculation

5 months @ £896.84
=
£4,484.20
7 months @ £923.74
=
£6,466.21

Total



£10,950.40

Grossed-up salary

£10,950.55 x 365/328.97 =
£12,149.73
Mr Powell derives Person B’s multiplier by saying that 40 weeks out of 52 (taking paid holiday into account) is the equivalent of 328.97 days per year (0.9013063 x 365). He suggests that, if Regulation 21(9) is not applied in this way, the final pay for Person B would be £10,950.40.
� Hansard 29 October 1996
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