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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G Parker

Scheme
:
Kraft Foods Pension Scheme (the Scheme)

Manager
:
Kraft Food Pension Scheme Trustees (the Trustees)

Employer
:
Kraft Food Ltd (Kraft) 

MATTERS FOR DETERMINATION

1. Mr Parker alleges that Kraft and the Trustees did not deal with his application for retirement from the Scheme in the following ways;

· Kraft did not communicate with him adequately regarding the available options in the lead-up to his retirement placing him in less advantageous situation than would have otherwise been the case 

· The Trustees should have honoured their commitment to calculate his benefits under the General Foods Pension Scheme from which his pension rights had been previously transferred.

· The Trustees should have calculated his benefits, on the basis of full ill health retirement rather than on partial ill-health retirement..

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

JURISDICTION

3. Mr Parker has complained about the way in which the termination of his employment was handled by Kraft.  These are employment issues and fall outside my jurisdiction.

RULES OF THE SCHEME

4. The rules of the Scheme are contained in the Trust Deed and Rules of the Kraft Jacobs Suchard Retirement Benefits Plan.  Up until 30 June 1990 Mr Parker was a member of the General Foods Pension Scheme (the General Foods Scheme).  His accrued rights to benefits were transferred to the Scheme with effect from 1 July 1990.  The terms of transfer contained a guarantee that employees would, in all cases, be entitled to receive benefits at least as high under the Scheme as those which would have been payable under the General Foods Scheme.   

5. Rule 8.4 (a) of the Scheme states;

"Any Member not in receipt of benefits from any Disability Income Benefits Scheme of the employer or any other benefit determined as a similar benefit by the Trustees (who shall be the sole judge) who (i) has at least one year's Pensionable Service and (ii) has become in the opinion of the Employer and the Trustees incapable of discharging his duties by reason of ill-health or incapacity, (iii) retires with the consent of the Principal Employer and the Trustees from pensionable service in consequence, shall be entitled to an immediate pension and lump sum calculated as follows:

(a)
If the trustees and the employer consider that the member is incapable of discharging his duties and incapable of carrying out any other occupation by reason of permanent ill-health or incapacity the pension and lump sum shall be calculated in the manner prescribed in rule 7.1 [one eightieth accrual rate] and rule 16 [commutation of pension] and enhanced by the additional period of Pensionable Service which would have accrued had he remained in service until Normal Retirement Age

(b) If the trustees and the Employer consider that the member is incapable of discharging his duties but is capable of carrying out another occupation the pension and lump sum shall be calculated in the manner prescribed in rule 7.1 and rule 16 but without enhancement."

6. The Rules of the General Foods Scheme provide as follows:

“On retirement from service before the Normal Retiring Date, then if such retirement is with the consent of the Principal Company and occurs either:

(i) not more than ten years before the Normal Retiring Date, or

(ii) on account of ill health,

a member shall be entitled………to a yearly pension…”

7. The Rules of the General Foods Scheme define “ill health” as being:

“such incapacity arising out of accident or mental or physical disability or impairment as the Principal Company shall determine.”

FACTS OF THE CASE

8. Mr Parker served 25 years with his employers both as a member of the General Foods Pension Scheme prior to 1 July 1990 and of the Scheme thereafter.

9. On 2 February 2001, Mr Parker suffered a brain haemorrhage and required extensive surgery and ongoing medical treatment, in the ensuing period.  On 7 June 2001, the personnel office of Kraft wrote to him saying he would finish work on 30 June 2001 on grounds of ill-health.  This was subsequently extended to 31 July 2001.

10. Kraft considered whether Mr Parker was eligible for an ill health pension.  They sought the advice of their medical advisors.  The medical report reads as follows;

"I saw Mr Parker at your request on 30 April 2001 to give an opinion on any likely return to work and his fitness to do so.  I have obtained a detailed report from his GP and hospital consultant.  Mr Parker has given his signed consent to this report.

As I believe you are aware he had a brain haemorrhage in February requiring two operations.  I am happy to say he has made an extremely good recovery from this.  However he is left with some residual symptoms that are likely to be permanent.  In addition he has a pre-existing heart condition.

I do not believe he is currently fit to drive a fork lift truck.  this is very likely to be a permanent situation.  I would therefore support any consideration for retirement on ill-health grounds.  However it is perfectly possible that he could return to some other form of work if he wished to.  This would need to be of a less physically demanding nature.  I would not say that he is therefore a candidate for full ill health retirement.  If I can be of further assistance please do not hesitate to contact me" 

11. Kraft therefore recommended to the Trustees that he be retired on partial ill health grounds.  As the medical evidence did not support the awarding of a full retirement pension under Rule 8.4 (b) the Trustees agreed this recommendation and confirmed payment of his benefits under Rule 8.4 (a).  

SUBMISSIONS AND DISPUTES

12. Mr Parker submits that Kraft did not consulting him regarding the options available regarding his ill-health situation.  He says that the first he knew of his impending retirement was when he received Kraft's letter of 7 June 2001.  

13. In a letter dated 30 September 2003 to me, in response to my enquiries into this matter Kraft say;

"Mr Parker had been away from work since 5 February 2001.  Various informal discussions had taken place between Mr Parker and his manager regarding his return to work.  During these discussions, Mr Parker advised his manager that he was unfit to return to work, for the foreseeable future due to the nature of his conditions.

In April arrangements were made for the Company Occupational Health Doctor to examine Mr Parker.  It is normal for long term sick employees to be examined at our health centre on site.

Therefore the request was made, by telephone from the HR Manager to [the scheme medical advisor] to confirm Mr Parker's medical condition.

The doctor's report of 21st May confirmed that David Parker could not perform his normal duties and enquiries were made to investigate the possibility of an alternative job.  No alternative was found.  It was at this point I was asked to put the ill-health retirement procedure into place.  

Following the report from the Company Doctor, the HR manager contacted David Parker to discuss the arrangements for him to retire on the basis of ill-health.  This was an enhanced early retirement benefit.

The HR manager wrote on 25th June 2001 confirming the date that the ill health retirement would take place, this was 30 June 2001.  The date was later changed to 31 July 2001..............."

14. Mr Parker contends that his benefits would have been higher had they been calculated under the General Foods Pension Scheme from which his pension rights transferred on 30 June 1990.  He says he would have been entitled to a full medical pension on this basis.  

15. The Trustees say this is this not the case.  They say his entitlement would have been to a normal early retirement pension.  The Trustees say that their understanding is that General Foods Limited, the employer under the General Foods Scheme consistently operated its discretion as to granting early retirement pension on ill health grounds narrowly.  They say that their understanding is substantiated by the ex Managing Director of General Foods Limited who became a trustee of the Scheme in 1990.  

16. The Trustees have also produced an extract from the minutes of a meeting of the trustees of the General Foods Scheme from 10 February 1971 which states:

“IT WAS RESOLVED that any proposed retirement purporting to be on ill health grounds should be judged on the basis of the following five points and the procedure contained therein.

1. That at least a two year lay-off is envisaged from normal G.F.  occupation or any G.F.  job for which the employee is qualified to perform before a pension … can be paid.

2. Once an ill health pension is paid it will continue to be paid until the death of the member and before it is granted we should therefore take into account the prospect of there being any gainful activity for which the member may have experience or may be reasonably trained.  The degree of illness recovery towards a gainful activity would affect the decision as to whether an ill health pension is paid or not.

3. ….

4. The illness is to be of a severely incapacitating nature and related to items 1 and 2 above.  For example paralytic stroke, severe rheumatoid arthritis, malignancy or severe coronary thrombosis.

5. …” 

17. The Trustees state that there are no further references to ill health retirement in Trustee minutes.  

18. The Trustees also say that under the Scheme Rules both the Trustees and Kraft have responsibility for assessing the level of ill health being suffered by a member.  They say that this assessment is made jointly in practice.

19. In a letter dated 5 December 2001 the Trustees provided a comparison of the benefits available under the General Foods as compared to the Scheme rules.  The Trustees said that the only pension to which Mr Parker would have been entitled under General Foods Scheme would have been a normal early retirement pension.  The pension payable would have been £9515 p.a.  plus a temporary pension of £1238.00 p.a.  payable until age 65.  Under the Scheme rules the pension is £11,268 p.a.  They say he is, therefore, £515 p.a.  better off than he would have been under the General Foods Pension Scheme.

20. The Trustees have confirmed that if Mr Parker were entitled to an ill health pension under the General Foods the pension payable would have been £12,959.61.

21. Mr Parker contends that [disregarding whether he would have been in a better position had the General Foods Scheme been used as a basis] he should have been granted benefits under paragraph.  8.4 (a) of the scheme rules ie to a full early retirement pension rather than a partial one under rule 8.4 (b).  The Trustees say that he does not qualify for a full ill-health pension because he is, based on the available medical evidence, able to undertake some form of alternative work.  

CONCLUSIONS

22. I have sympathy for Mr Parker's personal situation in the period following his hospitalisation.  He had endured some very difficult personal experiences in the recent past, including the loss of his wife, and the trauma of an illness resulting in a serious medical condition.  However, whether Kraft could have provided better support or communicated with Mr Parker more effectively on these issues are not matters for me to consider.  I have, therefore, focused on the questions of whether Kraft and the Trustees acted properly in relation to the decisions they were required to take in relation to his benefits under the pension scheme.

23. Under the Scheme rules, Kraft needed to assess Mr Parker's capability to continue to do his job as a fork lift driver.  This they did.  I am satisfied that they took reasonable steps through their company's medical advisor to ascertain Mr Parker's condition and medical prognosis as required by the Scheme.  They, therefore, in my view, acted correctly in proceeding to initiate the ill-health retirement process on completion of their investigations, and to make an appropriate recommendation to the Trustees.  I do not find any evidence of maladministration in this regard.

24. Turning to Mr Parker's allegation that his retirement should have been made under rule 8.4 (a) instead of 8.4 (b) I take the view that the Trustees were correct in their decision.  In order to qualify for retirement under rule 8.4 (a) an employee would have to be incapable of undertaking any alternative employment.  Under the rule, the term "alternative employment" extends to mean employment both within and outside the company.  The medical reports from both the scheme medical advisor and Mr Parker's own doctor indicate that he is capable of undertaking some form of alternative employment - albeit that it could not include heavy manual duties as with his previous post.  I take the view that the Trustees have interpreted the scheme rules and acted on them correctly.

25. Mr Parker contends that the Trustees should honour their commitment to pay his benefits under the General Foods Pension Scheme.  I am satisfied from the evidence produced to me that consent to an ill health pension under the General Foods Scheme would not have been granted.  The evidence suggests that an ill health pension was only granted under that Scheme if there is no prospect of a member being able to take up other gainful activity.  As the medical evidence indicates that Mr Parker could undertake alternative employment, I do not consider that the Trustees acted improperly in deciding that Mr Parker was not entitled to the higher ill health pension under the General Foods Scheme and that the guarantee to pay benefits under the General Foods Scheme therefore did not apply.

26. It follows from the above that I am unable to uphold this complaint.
DAVID LAVERICK

Pensions Ombudsman

2 June 2004
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