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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mrs VM Smallwood

Applicant’s representative:
Brown & Corbishley

Scheme:
Autac Products Ltd Group Life Scheme (the Scheme)

Respondents:
1.
Swiss Life (UK) plc (Swiss Life)


2.
Autac Products Limited (Autac Products)

MATTERS FOR DETERMINATION

1. Mrs Smallwood’s complaints relate to the lump sum death benefit that she anticipated would be paid to her on the death of her son, Mr KR Smallwood. Mrs Smallwood complains that:

1.1. Swiss Life is withholding the death in service benefit without legitimate reason; and

1.2. Swiss Life and Autac Products Ltd did not properly establish eligibility conditions at the outset of the Scheme.

2. As a result, Mrs Smallwood claims to have suffered financial loss being the amount of the lump sum payment plus professional fees incurred in pursuing her claim. She also claims to have suffered immense distress and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

4. The Rules of the Autac Products Limited Group Life Assurance Scheme were effective  from 1 April 1999 and contain the following provisions that are relevant to this matter:

4.1. Rule 2(a) provides that the Scheme is open to:

“All Employees who at the Commencement date are within the age limits and the category specified in the Appendix.

Employees who at the Commencement Date are not eligible and future Employees will become eligible on the first day on which they come within the said age limits and eligible category…”

4.2. Eligibility is set out in the Appendix to the Rules as follows:

“All Employees at the Commencement Date who are aged not less that 18 nor more than 65 within the following category.

All Employees who are members of the Staff Pension Scheme.”

4.3. ‘Employee’ is defined in the Rules as:

“an employee of the Employers…”

4.4. ‘Service’ is defined as:

“…continuous employment with any of the Employers as an Employee”

4.5. Rule 3(a) sets out the provision for Scheme Benefits as follows:

When an Employee joins the Scheme, a policy will be effected on his life to provide on his death in Service before Normal Retirement Date…a lump sum…equal to the Life Assurance Benefit…”

4.6. The Life Assurance Benefit is defined as:

“an amount equal to 4 times Salary”

MATERIAL FACTS

5. In June 1996 at the request of the Independent Financial Adviser (IFA) advising Autac Products, Swiss Life prepared a quotation for Autac Products in respect of a Group Life Assurance Scheme (the Scheme). 

6. The number of lives to be covered for Death Benefits was 11 with a Free Cover Limit (the maximum level of cover that can be provided for any one member without medical evidence) of £99,000. In connection with this Free Cover Limit, the quotation specified that:

“No evidence of health will be required in respect of death benefits for any member who joins the scheme at the first opportunity after becoming eligible provided the sum at risk does not exceed the free cover limit.

An employee who does not join the scheme at the first opportunity may be required to provide evidence of health satisfactory to Swiss Life and late entry to the scheme will be at Swiss Life's discretion.

The ‘first opportunity’ is within 3 months of entry into service, or if a waiting period or minimum age applies, within 1 month of the first eligibility date for benefits.”  

7. Swiss Life confirmed that it would assume risk with effect from 00.01 on 1 July 1996 for benefits up to the Free Cover Limit of £99,000, subject to the terms and conditions of its quotation.

8. A proposal form was signed on 1 July 1996 on behalf of Autac Products Ltd showing, amongst other things:

Section 3 Scheme and Policy Information

Commencement Date of Cover with Swiss Life
01  /  07  /  96






Eligibility Conditions



a)  Minimum entry age
Male
18

Female
18


b)  Maximum entry age
Male
65

Female
65






c) Waiting Period (if any)
   N/A





d) Other eligibility requirements
Members of Staff Pension Scheme





Lump sum benefit formula
4 x  salary





Section 4 Documentation



Is Swiss Life to produce trust documentation?
Yes
x
No



9. In August 1996 the IFA wrote to Swiss Life saying amongst other things:

“We now wish you to quote for a further number of employees [13 names were provided] to become members of the above scheme. 99% of members are manual workers. Sum Assured to be 4 x salary. Please assume all members are non-smokers. Commencement date to be 23 August 1996…”

10. Swiss Life prepared a further quotation for Autac Products in respect of 24 lives (with a free cover limit of £216,000), the terms and conditions being identical to the previous quotation. The records show that 15 new members were admitted to the Scheme with effect from 1 September 1996 and an additional 1 member with effect from 1 October 1996.

11. In December 1998 six employees of Autac Products were invited to join its staff pension scheme, a group personal pension plan, and therefore became eligible to join the life assurance scheme. The six applications were accepted into the pension scheme with an effective commencement date of 1 January 1999. One of those new entrants was Mr Smallwood. Pension scheme records dated 4 December 1999 show that Mr Smallwood joined the company on 2 September 1996. A number of employees admitted to the pension scheme at the same time had also joined the company some years earlier.

12. Mr Smallwood died on 26 April 1999. Swiss Life was notified and the relevant documentation provided to it.

13. In May 1999, Swiss Life asked the IFA why Mr Smallwood had joined the scheme late. The IFA said that employees were required to meet certain criteria to become eligible to join the pension scheme.

14. Swiss Life responded: “It seems to us that the above named did not join the scheme at his first opportunity. As it stands we are not prepared to pay out on this claim.”

15. The IFA advised Swiss Life that Mr Smallwood had joined at the first opportunity, saying: “Not all employees are eligible to join the pension scheme and can only do so by request on meeting certain productivity levels. Mr Smallwood joined as soon as he was invited to and to the best of our knowledge was in perfect health at the time.”

16. In response, Swiss Life said that it understood that membership of the pension scheme was by invitation only and requested documentary evidence that would confirm the date on which Mr Smallwood was offered and accepted pension scheme membership. Swiss Life said that upon receipt of such information further consideration would be given to the payment of the claim but that it reserved the right to request medical evidence should this be necessary. The IFA provided documentation as requested and, at the same time, pointed out that Swiss Life had been asked to prepare the Trust Deed and Rules for the Scheme. Swiss Life started the process to prepare Scheme documentation.

17. On 4 October 1999 Swiss Life wrote to the IFA saying that arrangements had been made “for £41,600 to be transferred to your specified account in full discharge of all Lump Sums in respect of K R Smallwood.”

18. On 8 October Swiss Life then wrote again advising that having considered the matter further it was not satisfied with the circumstances surrounding the entry of members of the Autac products Ltd Group Life Scheme. Swiss Life said:

“…the employer pension scheme eligibility criteria allow entry into the pension scheme and therefore the life policy to be both on a discretionary and voluntary basis. From an insurer's point of view, this creates scope for anti-selection. Every effort is made by Swiss Life to guard against anti-selection. Swiss Life was not made aware of such eligibility criteria at the out set of this policy…

an extract from the terms and conditions currently applicable to this policy [show] “first opportunity” has been defined as being within 3 months from the date of joining service or, within 1 month from when the member first becomes eligible for membership (please note that Swiss Life has since extended this time limit to 12 months). Any new entrant not satisfying these conditions is therefore deemed to be discretionary under these terms and is required to complete a simplified employee declaration to the satisfaction of Swiss Life…

In the case of Mr Smallwood, he joined more than 3 months after being employed by Autac. Whilst the documentation that has so far been provided does indicate when Mr Smallwood was admitted to the pension scheme, it does not indicate when he was first offered the opportunity to join the pension scheme. This together with the fact that he died from heart disease within 4 months of his date of joining causes Swiss Life concern surrounding the anti-selection issue. 

In the circumstances, Swiss Life needs to assess whether Mr Smallwood could have satisfactorily completed a simplified declaration at the date he joined the pension scheme. To do this it will be necessary for Swiss Life to access Mr Smallwood's medical records…

To avoid such a situation arising in the future please arrange for all existing members and future new entrants to complete one of the enclosed discretionary entry forms..”

19. The IFA confirmed that entry to the pension scheme was upon invitation by the company, when certain target criteria were achieved and, in relation to Mr Smallwood, said:

“…we had understood that this claim had been passed as we received a letter dated the 11th August 1999 requesting bank details for the claim to be paid and a letter dated 4th October 1999 confirming that a transfer had been arranged and enclosing Form of Receipt and Discharge and a Form of Receipt and Acknowledgement to be signed by the Trustees.

Due to this we have already advised the Trustees that payment would be received this week and also the solicitors acting on behalf of Mr Smallwood's estate.”

20. Swiss Life wrote to the IFA on 11 October 1999. The writer said:

“I would firstly confirm that the letter you received from my colleague… confirming that payment had been transferred, was sent prematurely. Please accept my apologies for this. 


In my letter 8/10/99, I pointed out that whilst Swiss Life was aware from the outset that life cover under this policy applied only to pension scheme members, Swiss Life was not aware of the pension scheme eligibility details. It is only through the event of this claim occurring that this fact has come to light.

It would seem from what you have said that Autac employees receive an invitation to join the pension scheme when they reach the set production targets. You have also said that there is no discretion on the part of the employer regarding the issuing of those invitations i.e. all staff reaching the production targets are invited to join the pension scheme. Provided that the invited members exercise their right to join within 12 months of the invitation being issued, then there will be no need for the discretionary entry forms that I sent you to be completed.

The remaining questions are therefore: Are the production targets upon which pension scheme membership is offered the same for all employees? Is there any pension scheme documentation (scheme booklets etc) that states the eligibility criteria in full that Swiss Life could have a copy of?…

Finally in relation to the claim of K Smallwood, please obtain documentary evidence from Autac of when he was first offered the opportunity to join the pension scheme.”

21. The IFA said, in relation to the “anti-selection” issue raised by Swiss Life, that:

“The Swiss Life policy clearly anticipates some form of "qualifying" criteria for joining the Scheme…;

I can find no mention of a requirement to quantify such qualifying criteria anywhere within the Swiss Life Scheme documentation. The only conclusion one can draw from this is that Swiss Life was content to leave the Trustees of the Scheme to decide the criteria;

Swiss Life has never previously queried how or why Scheme members have been offered the opportunity to join the Scheme (save for stating the requirement that they join at the "first opportunity") nor have they shown interest in discovering whether all Autac Products Ltd. employees "potentially eligible members" of the Scheme;

The standard procedure in establishing qualifying criteria was followed in Mr Smallwood's case.”

22. The IFA further said that Mr Smallwood was not in ill health when he joined the pension scheme. He was invited with 5 others and they all met the same criteria at that time. 

23. On receipt of medical evidence obtained for Mr Smallwood, Swiss Life wrote to the IFA. The writer said:

“Further to recent correspondence regarding the claim made in respect of Mr Smallwood, I can confirm that our medical underwriters have now obtained the necessary reports regarding Mr Smallwood's health. They have indicated that if a medical declaration form had been completed at the time Mr Smallwood joined the scheme, further evidence would have been requested from his GP. As we have now had the opportunity to look at this evidence, I can confirm that Swiss Life (UK) plc would have declined to provide any cover.

I have been involved with this claim from the outset and the area that was never clearly defined is the eligibility. The proposal form, which forms the basis of the contract, does not match the version of the eligibility that has been proposed since the notification of this claim. You will note from our quotation and subsequent correspondence our terms and definition of the discretionary entry to a scheme. Indeed, the provision of a suitable Trust was addressed after this unfortunate event had occurred.

Bearing in mind the above points together with the fact that the eligibility you propose is not documented at all, I am unable to pay this claim. I would also like to discuss the terms we would be prepared to offer so that any future claims do not give rise to the same problems. For any Group Life Assurance scheme there must be a defined eligibility in place. Where this is not the case a medical declaration will be required and the free cover limit withdrawn.”

24. In response to an intervention by the IFA’s legal adviser, Swiss Life re-affirmed its position that eligibility for the Scheme was “immediately upon entering service between the ages of 18 and 65.” It said that the quotation which applied at the start of the policy stated that an employee should join at the "first opportunity" and that meant within 3 months of entering service unless a waiting period applied. In this case there was no waiting period.

25. The IFA’s legal adviser disputed Swiss Life’s view on the grounds that:

“The proposal form does not indicate that all employees join the life assurance scheme immediately upon joining the company if they are between the relevant ages.

It does state that employees are only eligible to join the life assurance scheme if they are members of the pension scheme. There is no element of discretion as to which employees may join the life assurance scheme - as long as they are members of the pension scheme they are entitled to join.

I refer to your quotation which was supplied at the commencement of the policy. Paragraph one under the heading “Free Cover Limit” states that the member must join at the “first opportunity after becoming eligible”. As the proposal form correctly stated, the question of a waiting of a waiting period is "not applicable" in relation to the life assurance scheme as there is no mandatory waiting period. There may however be a period of time between the employee commencing employment and being invited to join the pension scheme. This is not a "waiting period" for the life assurance scheme it relates solely to eligibility for membership of the pension scheme which is an entirely separate issue about which Swiss Life never sought information at the time.”

26. Swiss Life’s legal adviser subsequently summarised the position as follows:

“The issue between you in the provision by Swiss Life of the Free Cover Limit. In this instance the Free Cover Limit was approved to be offered to Autac Products Limited on the basis of the information given to Swiss Life on the proposal form. The proposal form confirms to Swiss Life that all employees join the Life Assurance Scheme upon being employed by Autac Products, as Members of the company's Pension Scheme. Further such employees should join at the first opportunity being within 3 months of being so employed unless a waiting period applies. The proposal further confirms there to be no waiting period. These are the conditions of the Free Cover Limit being operational and no other.

Unbeknown to Swiss Life at any stage until this claim on behalf of Mr Smallwood was made, Autac had a completely different system for entry to their Pension Scheme and hence this Life Assurance Scheme than envisaged by Swiss Life from the information given to them. Employees could only join upon invitation. Therefore in the proposal form in the box marked "waiting period" there should have been a description as to how Autac dealt with entry or otherwise employees into membership of the Pension Scheme as there was clearly a waiting period.

Mr Smallwood was employed by Autac Products in 1996 and yet did not join the Life Assurance Scheme until January 1999. From Swiss Life's point of view he had a waiting period they did not know of, of over 2 years. Therefore there is scope for anti-selection operated solely by the employer without any reference to Swiss Life, which is completely contrary to the ethos of any Free Cover Limit. Consequently pricing is completely askew for the product and Swiss Life's element of the risk has been potentially compromised.

It is for these reasons that at the last review the Free Cover Limit for Autac's members has been withdrawn with each new member being underwritten, and each old member's absenteeism being examined to see if underwriting was necessary.
It is also for these reasons that the claim for Mr Smallwood was declined.”

Submissions

27. Autac Products submit that: 

27.1. The IFA had detailed discussions with Swiss Life prior to commencement of the Scheme on 1 July 1996;

27.2. The proposal form was completed on 1 July 1996 and Swiss Life was requested to produce Scheme documentation. Autac say that as far as it was aware all the paperwork requested by Swiss Life was completed and Autac was never contacted with any queries;

27.3. Prior to the sudden death of Mr Smallwood Autac were unaware that he had any serious health problems;

27.4. Swiss Life accepted the completed proposal form without querying the eligibility requirements shown on it.  Swiss Life also did not act on the request to produce Scheme documentation. This was produced nearly three years later after Mr Smallwood’s death; and

27.5. If Swiss Life had concerns over the way the scheme was set up and linked with the pension scheme these should have been raised at outset and Autac would have made any changes required.

28. Swiss Life submit that: 

28.1. The basic tenet of the reasoning for declining this claim is that a Group Life Assurance Scheme with a Free Cover Limit (as this scheme originally had) cannot operate when there is any discretion about which employees are members, as anti-selection may occur.

28.2. Unbeknown to Swiss Life, and contrary to the proposal form, discretionary criteria decided any invitation to join the pension scheme. Consequently, not every employee was a member of the pension scheme and  therefore not every employee was eligible to join the Group Life Assurance Scheme;

28.3. The above fact was known to the IFA and Autac Products and whilst Autac may not have realised the importance of this, the broker would or should have understood the implications of anti-selection and the consequences of it. The IFA should therefore have advised Autac Products more carefully about completion of the application form. Had the IFA done so, Swiss Life says that it would have been alerted to the discretionary element of entry to the Scheme;

28.4. With regard to an assertion by Autac Products that, according to the IFA, members of Swiss Life’s sales team were aware of this discretionary element, the named persons have not worked for Swiss Life for several years and what the IFA has said is hearsay and not truly admissible in any context;

28.5. With regard to Mr Smallwood, he joined the company in September 1996 and was covered under the Scheme with effect from January 1999. Therefore, in accordance with the terms of the policy he was a late entrant to the scheme and his cover should have been determined by medical underwriting. Swiss Life says that no cover would have been offered had underwriting been completed at that stage;

28.6. The proposal form indicates that all members join the scheme when they become employees of Autac with no waiting period. The quotation at the time offered a window of three months in which to join the scheme after becoming eligible. With such clearly defined eligibility a Free Cover Limit was granted. Autac have said that actual eligibility to join the pension scheme is decided twice a year and Swiss Life maintain that had it known this, say from the proposal form, a Free Cover Limit would never have been offered and every member of the Scheme would have been underwritten. Swiss Life further points out that no Trust existed at the time of the claim (therefore how could eligibility have been defined?); 

28.7. It did not prepare documentation at inception of the Scheme because, on checking with the IFA, it was told that a pension scheme was in place. Swiss Life’s file copy of the application form has been annotated to show that such a conversation took place on 30 August 1996. As a result, Swiss Life believed that further scheme documentation was not required; and

28.8. It has always believed that the IFA was at fault in this matter and that it is for Autac or Mrs Smallwood to pursue without reference to Swiss Life.

CONCLUSIONS

29. Autac Products:

29.1. Completed the proposal form for the group life assurance with the intention that life cover would be provided from the point where employees were included in the pension scheme. This intention has been re-stated in correspondence with Swiss Life and submissions to me;

29.2. Continued to pay premiums to Swiss Life between 1996 and 1999 on the understanding that Swiss Life would pay the appropriate sums assured in the event of the deaths of employees who were believed to be members of the company’s group life assurance scheme;

29.3. Have shown that it was usual practice to invite employees to become members of the pension scheme only some years after they joined the company. Mr Smallwood’s situation was therefore no different to a number of other employees;

29.4. Have not produced any documentary (or other) evidence to substantiate their claim  that entry to the pension scheme is dependent upon employees satisfying certain criteria relating to performance, attendance and so on. 

30. Swiss Life:

30.1. Accepted the risk in July 1996 based on the quotation and proposal form;

30.2. Granted a Free Cover Limit to be applied as set out in the quotation; where a member “joins the scheme at the first opportunity after becoming eligible provided the sum at risk does not exceed the free cover limit”. The quotation states that “an employee who does not join the scheme at the first opportunity may be required to provide evidence of health satisfactory to Swiss Life and late entry to the scheme will be at Swiss Life's discretion” and defines ‘first opportunity’ as “within 3 months of entry into service, or if a waiting period or minimum age applies, within 1 month of the first eligibility date for benefits.” 

30.3. Did not query the eligibility criterion on the proposal form that employees who were members of the staff pension scheme would be included in the life assurance scheme. Swiss Life apparently made an assumption, if it considered the matter at all, that membership of the pension scheme was compulsory and immediate on joining the company;

30.4. Did not act on Autac Products’ request that it produce Scheme documentation;

30.5. Prepared a quotation less than three months after commencement of the Scheme for an additional 24 lives. Whilst it is not beyond the bounds of possibility that 24 new employees had joined the company, it seems to me unusual that Swiss Life did not consider the possibility that these were employees not joining at the ‘first opportunity’ as defined in the quotation and ask the appropriate questions at that time;

30.6. Sought retrospectively to clarify the interpretation of the Scheme basis as set out in the proposal form and quotation and retrospectively to underwrite Mr Smallwood’s benefits.

31. Turning to Swiss Life’s assertion that there was a discretionary waiting period with regard to entry to the group life assurance scheme,  the proposal form answered “not applicable” in response to the request to define the waiting period. But the proposal form clearly set out another eligibility requirement, namely that members of the group life assurance scheme should be members of the pension scheme. Swiss Life seem to have assumed that all members of staff were automatically members of the pension scheme but at no time sought information on which that to base that assumption. That there was an element of discretion in which employees were offered membership of the pension scheme does not mean that there was a discretionary waiting period for membership of the life assurance scheme.

32. Swiss Life says further that unbeknown to it and contrary to the proposal form, discretionary criteria were used in connection with an invitation to join the pension scheme. I note however that the only requirement on the proposal, other than age, regarding eligibility was that Autac Products’ employees were to be members of the staff pension scheme. I can find nothing on the proposal to suggest that it was necessary for Autac to specify the criteria, discretionary or otherwise, under which employees were invited to join its company pension scheme. If Swiss Life were interested to learn how Autac operated its qualifying criteria this should have been raised when the proposal was received.

33. With hindsight it is clear that if Swiss life had made appropriate enquiries it would have realised that “service” in their quotation needed to be interpreted as pensionable service rather than service with the employer. The effect of such an interpretation would be that Swiss Life was, at any one time, providing cover for a smaller number of employees than under the interpretation intended by the standard clause in the quotation. On either interpretation Mr Smallwood would have been covered at the time of his death. 

34. Thus on either interpretation Swiss Life should be estopped from disallowing payment of the benefits due in respect of Mr Smallwood following its retrospective underwriting process. The  lump sum death benefit should be paid and I make an appropriate direction below.

35. As a consequence of Swiss Life not paying the benefit under the policy any nominated beneficiary of Mr Smallwood who might be the recipient of the lump sum death benefit under the Scheme’s discretionary trust cannot have their potential interest considered and this may lead to financial loss. I therefore uphold Mrs Smallwood’s complaint since the trustees have been unable to consider her potential interest to benefit from money which, because of Swiss Life’s actions, has not yet found its way to the trustees. Further, Mrs Smallwood has been struggling since 1999 to rectify this situation and has suffered considerable distress as a result. I make an appropriate direction below.

36. I do not consider Autac Products to be at fault. It seems to me that the company acted in accordance with its belief as to the basis of the policy.

37. Mrs Smallwood has requested that, should the complaint be upheld, she receives the lump sum death benefit plus interest and reimbursement of legal fees. She also claims compensation for the distress and inconvenience she has suffered. Mrs Smallwood has no entitlement as of right to a benefit under the policy since distribution of the benefit is at the discretion of the trustees who will make payments as they feel to be appropriate taking into account Mr Smallwood’s wishes. For this reason, I am unable to make a direction regarding payment of the lump sum to Mrs Smallwood. I have dealt with the question of distress. As for Mrs Smallwood’s legal fees, she has not quantified these and I am therefore unable to assess if they are reasonable for the circumstances.

DIRECTIONS

38. I direct that within 28 days of the date of this determination Swiss Life shall:

38.1. Pay to the trustees of the Autac Group Life Scheme the sum of £41,600 together with simple interest calculated on a daily basis at the base rate quoted from time to time by the reference banks from the date on which the payment of the lump sum death benefit would have been made, ie 4 October 1999 to the date of payment; and

38.2. Pay to Mrs Smallwood £300 in recognition of the distress she has been caused.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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