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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Taylor

Scheme
:
Whitbread Group Pension Fund - (the Scheme)

Respondents
:
Whitbread Group plc (the Employer)

Whitbread Pension Trustees Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Taylor is aggrieved that the Employer and the Trustee have not awarded him a total incapacity pension (TIP).  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Taylor became a member of the Scheme on commencement of employment with the Employer on 24 October 1993.

4. Following knee replacement surgery in September 1999 as a result of an injury to his right knee, Mr Taylor became absent from work in July 2000.

5. On 16 February 2001 Mr Taylor applied for a TIP.  The Rules reflect a two-stage procedure.  The first stage is to establish whether a member suffers ‘incapacity’ defined as:

“in relation to a Member (incapacity) means physical or mental deterioration which, in the opinion of the Trustees, prevents the Member from following his normal employment and any other employment which his Employer may regard as suitable for him to undertake either within the Whitbread Group or elsewhere, having regard to the employment carried out by him immediately before such deterioration, and which, in the opinion of the Trustees is likely to be permanent.”

6. The second stage, under Rule 9.1, is that the member, ceasing to be in service at any time before age 65 on grounds of ‘incapacity’, must obtain the consent of both the Trustee and the Principal Employer in order to be granted a pension from the Fund of an amount described in Rule 9.3.  (b).

7. The following medical reports were considered as part of Mr Taylor’s application:

· A GP’s report dated 25 January 2001;

· A Consultant Orthopaedic Surgeon’s report dated 31 January 2001; and

· An Occupational Health and Safety Advisor’s report dated 9 February 2001.

8. The GP reported that Mr Taylor’s sickness absence was due to a total right knee operation and that it was not then known when he would be able to return to his usual duties.  Regarding ability he wrote: 

“Mobility- patient is mobile with walking for short distances of approximately 250 yards.  He also has problems with kneeling and crouching, which are impossible.

Manual; dexterity – restricted in right knee.

Physical co-ordination – Normal.

Continence – Normal.

Ability to lift – Restricted – not able to lift heavy weights.

Speech, hearing and eyesight – normal.

Memory or ability to concentrate – normal.

Perception of the risk of physical danger – normal.”

and as to whether Mr Taylor would become fit to return to his usual duties he wrote:

“Mr Taylor is restricted to walking only short distances and not able to lift heavy weights.

Mr Taylor is not able to sit for a long period of time as his knee becomes stiff and painful.”

9. The Consultant Orthopaedic Surgeon’s report dated 31 January 2001 stated:

“Mr Taylor underwent a total knee replacement on his right knee on 2 September 1999.  Following surgery Mr Taylor has done extremely well.  He has worked very hard to regain an excellent range of movement in his right knee particularly struggling to fully straighten the knee.  

He has now achieved a range of movement from 0 to 130 degrees although he has suffered inflammation probably related to attacks of gout from which unfortunately he also suffers.

Mr Taylor would obviously struggle if he was managing a small pub and had to actively carry crates and stack bottle working at low levels from crates into shelving below bar height.  If however he could work in a managerial capacity in a fairly large premise where he had other staff to undertake this for him then he could probably continue his employment with the brewery I would have thought.  I think Mr Taylor as of now should be considered to have recovered as well as he is going to do so and it is unlikely that his condition will significantly improve or indeed deteriorate….

Whilst Mr Taylor’s manual dexterity will not be impaired his co-ordination of his right lower limb will be slightly impaired as will his mobility in respect of kneeling and squatting.  He should have no difficulty in respect of confidence, speech, hearing or eye sight or indeed memory, ability to learn, concentrate or understand nor indeed perception of the risk of physical danger but he may struggle to avoid lifting heavy objects, lifting from ground height and indeed carrying heavy objects.

If as outlined above adjustments could be made to this employee’s usual duties he would be expected to work at a management level largely in a supervisory capacity then I think he could be considered for work.  I do not think, however he would be able to work in a small public establishment and I base this on my frequent attendance at such facilities.” 

10. The Occupational Health and Safety Advisor (the OHA) stated:

“Currently he needs an aid to assist his walking, has difficulty going up or down stairs, is unable to kneel or crouch and experiences severe pain when bending or lifting any moderately heavy items.  He has a disturbed sleep pattern due to the lack of mobility and is only able to sit or stand for up to 20 minutes at any one time without experiencing pain in his right leg, hip and lower back.  Although he continues to be treated with anti inflammatory and analgesic medication this appears to have only a minimal effect.

As a manager of a public house Mr Taylor is required to stand for long periods of time whilst serving customers, go up or down steps to both the cellar and living accommodation and carry out some manual tasks e.g.  lifting and carrying crates of bottles, manoeuvring kegs of beer and cleaning beer lines, currently he is unable to carry out these tasks die to his lack of mobility and the pain he experiences.

Fitness for Work

Mr Taylor is currently unfit for employment as a Manager of a Public House and, as his condition has not improved over the past year, is likely to remain unfit.  He would also experience difficulty sitting or standing for any length of time.” 

11. The Trustee considered this advice along with that from its medical adviser, Dr Tamin, who recommended that on the basis of the medical evidence provided the criteria for granting a TIP had not been met.  Mr Taylor’s request for a TIP was refused in accordance with Dr Tamin’s recommendations.

12. On 19 May 2001 Mr Taylor was granted an early retirement pension from the scheme.  However, dissatisfied with this Mr Taylor invoked stage one of the internal dispute resolution (IDR) procedures on 7 June 2001.

13. Mr Taylor was informed on 2 July 2001 that his application would be resubmitted to the trustees for reconsideration and that unless he objected this would satisfy stage one IDR response.  Mr Taylor was also asked to provide any further medical evidence he wanted the Trustee to consider.  Further information was requested from Mr Taylor's GP which was provided on 26 October 2001.  It stated:

“5.  It is not known at present when Mr Taylor would be fully fit to return to his employment.

6.  The patient’s medical condition affects his ability to carry out normal daily activities as follows:

i. Mobility-patient is only able to walk short distances of approximately 250 yards.  He also has problems with kneeling and crouching, which are impossible.

ii. Manual dexterity- restricted in the right knee.

iii. Ability to lift - restricted – not able to lift heavy weights.

7.  Although the restrictions as listed above affects his employment now, I am unable to comment whether they will affect future employment or not.

8.  I am unable to comment at present whether Mr Taylor will be able to render satisfactory attendance and performance at work in the future.” 

14. It was not until OPAS became involved that on 15 March 2002 a formal stage one IDR response was provided to Mr Taylor.

15. It was also at this time that the Trustee reconsidered Mr Taylor’s application for a TIP.  The Trustee’s medical adviser recommended that on the basis of all available medical information the TIP criteria had still not been met.  The decision by the Trustee to refuse the application was provided by letter dated 19 April 2002.

16. Mr Taylor then completed a stage two IDR application on 22 May 2002.  He complained that there had been insufficient medical examinations considered by the Trustee’s medical adviser in providing his recommendation.  The complaint was not upheld.

17. OPAS sought clarification of the criteria of not being able to follow ‘his normal employment and any other employment which his Employer may regard as suitable’ pointing out that the OHA report provided that Mr Taylor was likely to remain unfit for employment as a manager and that no alternative employment could be found for him.   

18. The Trustee responded on 20 September 2002 saying that the stage two IDR decision was based on the criteria set out in the rules of the Fund and the Trustee had taken independent advice which clearly stated that on the basis of the advice from Mr Taylor’s GP he would be fit for sedentary work including that of a supervisory nature.

CONCLUSIONS

19. To meet the definition of incapacity an applicant must have a condition, which prevents him from following his normal employment and any other employment, which the Employer may regard as suitable and that this condition is likely to be permanent.  Only then can the Trustee and the Employer consider their consent to grant a pension in accordance with Rule 9.3. (b).

20. It can be seen from the medical evidence that Mr Taylor's condition meets the permanency test.  The area of contention would appear to be his fitness for work at all.  

21. The GP’s report dated 25 January and 26 October 2001 confirmed that Mr Taylor’s mobility was restricted by only being able to walk short distances, sit for short periods of time and that he would be unable to lift heavy weights.  This would not in itself rule out work in some other capacity.

22. The OHA report dated 9 February 2001 confirmed the difficulty Mr Taylor would have in returning to his normal job and likewise did not express an opinion on Mr Taylor’s ability to work in any other capacity, merely mentioning his mobility restrictions.

23. However, the Orthopaedic Surgeon’s report dated 31 January 2001 did say that although Mr Taylor would struggle to manage a small pub which would involve a degree of carrying and lifting he could work in a managerial capacity where there were other staff available to carry out those kinds of duties.

24. It is only this report which provides any support for the recommendation from the Trustees own medical adviser and subsequent decisions by the Trustees that Mr Taylor did not meet the criteria for a TIP.  Nevertheless that report did identify a kind of employment which Mr Taylor could undertake.  That there is no specific job available to him from his previous employer is not a critical factor.  

25. I cannot see that in reaching the decision they did, the Trustees can be said to have acted perversely and I do not, therefore uphold the complaint.  
DAVID LAVERICK

Pensions Ombudsman

8 July 2004
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