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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr R Wilson

Scheme
:
Roy Bishop & Son Limited (1982) Retirement Fund (the Scheme)

Respondents
:
TDA Associates Limited (TDA) 

MATTERS FOR DETERMINATION 

1. Mr Wilson says that his transfer payment was less than the guaranteed statement of entitlement that was issued to him and that he has thereby suffered a financial loss.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

3. Section 93A of the Pension Schemes Act 1993 provides that a member of an occupational pension scheme can ask for a statement of the cash equivalent of his accrued rights under the scheme.  The date at which such a cash equivalent is calculated is called the guarantee date.  The guarantee date must be within the period of 10 days ending with the date on which the statement of entitlement is provided to the member.
 The statement of entitlement must normally be provided within three months of the member’s request for such a statement although if the Trustees, for reasons beyond their control cannot obtain the required information within that time it can be extended up to a maximum of six months.
 

4. A member must make a relevant application (ie one that is in writing and which specifies the way in which the cash equivalent is to be used, for example, notifying the scheme to which it is to be transferred and which is willing to accept such payment).
 By making an application in this way a member acquires the right to that guaranteed cash equivalent.
 

5. A member may notify the trustees that he wishes to take the cash equivalent by acquiring transfer credits allowed under the rules of another occupational pension scheme.  
 

6. Where a member exercises his option the trustees are under a duty to do what is needed to effect the transfer within six months of the guarantee date.  
 Where a transfer has been effected in that way, the trustees are discharged from any obligation to provide benefits to which the cash equivalent related except to the extent that an obligation to provide such guaranteed minimum pensions or to give effect to such protected rights continues to subsist.

7. Section 97 of the Pension Schemes Act 1993 states:

“97 Calculation of cash equivalents.

(2) Regulations may provide-

(b) that in prescribed circumstances a cash equivalent shall be increased or reduced.

(3) Without prejudice to the generality of subsection (2), the circumstances that may be specified by virtue of paragraph (b) of that subsection include-

(c) the funding of the scheme.”

MATERIAL FACTS
8. The scheme was in wind-up during the period in question and on 21 December 2001 all members including Mr Wilson were issued with a guaranteed statement of entitlement by TDA.  TDA is appointed by Roy Bishop & Son Limited (the employer) to administer the Scheme on a day to day basis.  An employee of is one of the trustees of the Scheme.  TDA has responded to the complaint on behalf of the trustees.  

9. The statement quoted a transfer value of £50,845.99, representing 85% of his entitlement and requested that Mr Wilson confirm his decision with the trustees within the next three months.  A form to be completed in this respect was attached to the quotation.  Because of the Christmas period Mr Wilson did not receive the quotation until 4 January 2002.  

10. On 10 January 2002 Mr Wilson wrote to TDA:

“As per message on your answer phone could you inform me of the following:

1. what is the tax-free cash amount on my transfer amount.

2. who will the option to transfer be?”

11. TDA replied on 16 January 2002:

“Following our recent telephone conversation the tax free cash sum payable at your normal retirement date should your benefits remain within the Scheme will amount to £11,655.72.  This has been based on the following calculation.

£21,559.66 (pensionable salary) x 3/80 (inland Revenue fraction) x 14y 5m (pensionable service).

Should you transfer your entitlement to a personal pension, the above amount is the maximum payable and I will need to certify this amount to the Personal Pension provider.”

12. There is no dispute that the statement was guaranteed until 21 March 2002.  Mr Wilson states and his application confirms that he signed his agreement to transfer on 6 March 2002, not by returning the form that was attached to the quotation issued by TDA but by completing a pension transfer form issued by Scottish Equitable who were to receive the transfer.  

13. TDA say that that on 11 March 2002 they received by facsimile an instruction from Corporate Planning Group with a copy of an instruction received from Mr Wilson dated 6 March 2002 appointing them as his independent financial adviser (the IFA).  TDA also say that they received a copy of the Scottish Equitable transfer form.  

14. On 19 March 2002 TDA wrote to the scheme actuary asking for a breakdown of the transfer value split between pre and post 1997 and pre and post 1988 GMP.  

15. On 2 April TDA received a reply from the actuary dated 25 March 2002.  It was at this point that TDA discovered that Mr Wilson’s original transfer value had been calculated incorrectly and the correct value, with reference to the scheme valuation of October 2001, should have been 82.5% of his entitlement.  

16. The actuary provided revised details for Mr Wilson and confirmed the following under the heading ‘Option 2’:

You have the right to transfer your benefits to a different pension arrangement.  The current transfer value as at 21 March 2002 is £47,327.94 and including pre97 protected rights of £15,070.00.  The post 97 protected rights amounted to £6,526.17.  At the last valuation, the scheme was found to have a shortfall in that the assets did not fully cover the liabilities.  As a result the transfer value has been reduced proportionately to reflect this shortfall.  Note that your interest may be better served by deferring the taking of a cash equivalent until a later date.  This transfer value is guaranteed until 21 June 2002”

17. The Scottish Equitable transfer form was then amended to show the revised transfer value figure and was signed by TDA on 17 April 2002 and sent to the IFA.

18. The IFA then complained to TDA about the failure to honour the amount quoted in the guaranteed statement of entitlement issued on 21 December 2001.  TDA replied on 17 May 2002 and stated that in their view the Scottish Equitable transfer form did not constitute a valid transfer request.

19. TDA say that on 8 July 2002 a letter dated 10 June 2002 from the IFA enclosing a further transfer application form signed by Mr Wilson on 12 June 2002 was sent to its offices by recorded delivery.  However, as there was no one to sign for the document at the time it was returned to sender.  TDA say that there was no evidence that a recorded delivery attempt had been made.  

20. On 26 July 2002 TDA requested from the IFA the completed member and spouse form which had not been enclosed with the transfer documents.  On 29 July 2002 TDA told the IFA that as documentation had not been provided by 21 June 2002 the transfer value would have to be recalculated and a cheque for £41,533.07 was issued.  The scheme actuary confirmed that the transfer value had been reduced because of the application of a market value adjustment as a result of a fall in the equity market.

21. On 8 August 2002 TDA queried the further reduction in the transfer value and as a result of a discussion between the IFA and TDA it was resolved to pay a transfer value equal to the value quoted on 21 March 2002, ie £47,327.94.

22. TDA provided confirmation of amounts by way of letter dated 13 August 2002.  However Mr Wilson unhappy at the way his transfer had been dealt with appointed a legal representative to look into the matter.

23. He then took his complaint through the scheme’s internal disputes resolution (IDR) procedures and sought the assistance of the Pensions Advisory Service (OPAS) prior to bringing his complaint to my office.

CONCLUSIONS 

24. Mr Wilson was provided with a guaranteed statement of entitlement on 21 December 2001 that quoted £50,845.99 available for transfer.  That quotation, although incorrect, was guaranteed for three months until 21 March 2002.  Mr Wilson signed his agreement to transfer on 6 March 2002 and TDA received this on 11 March 2002, which was within the three-month guarantee period.  TDA were therefore obliged to make payment by 21 June 2002.  

25. TDA say that the Scottish Equitable transfer form received on 11 March 2002 did not constitute a valid transfer application.  I disagree.  Section 94(1) (aa) of the Pensions Schemes Act 1993 states that a relevant application is one that is in writing and specifies the way in which the cash equivalent is to be used, and the Scottish Equitable transfer form complied with that requirement.

26. However, Section 97 (2)(b) allows a cash equivalent to be reduced in accordance with Section 97 (3) (c), because of the state of funding of the scheme.  The advice provided by the scheme actuary on 25 March 2002 confirmed that the correct transfer value should have been £47,327.94.

27. Consequently £47,327.94 represents Mr Wilson’s correct entitlement from the scheme.  I do not uphold his complaint.  
DAVID LAVERICK

Pensions Ombudsman

7 June 2004
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