N00322


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr F Holden

Scheme
:
Rigid Containers Group Staff Pension Fund

Trustees
:
The Trustees of the Rigid Containers Group Staff Pension Fund 

Employer 
:
Rigid Group Limited

MATTERS FOR DETERMINATION 

1. Mr Holden says that the Company and the Trustees are refusing to honour a promise to pay Mr Holden his pension benefits early (at age 58 or 60) with no actuarial reduction for early payment.  The Trustees and the Company do not agree that Mr Holden is entitled to be treated as he claims.  Neither do the Trustees and the Company consider that Mr Holden is entitled to service credits apparently granted to him in 1997 (the 1997 service credits).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS

3. Rule 5B of the Scheme rules deals with early retirement and says:

“If the Employer agrees, a Member may, on retirement before Normal Pension Age, choose a pension starting earlier than Normal Pension Age (but not earlier than age 50 unless the Member is suffering from Incapacity) as follows:-

(a) In the case of a Member entitled to a pension under Rule 9B [where the member leaves pensionable service before Normal Pension Age], a pension equal to the pension payable at Normal Pension Age but reduced for early payment on a basis certified as reasonable by an actuary.

(b) In the case of a Member who remains in Pensionable Service until early retirement, a pension calculated as if the Member had left Pensionable Service at that date in accordance with Rule 9B but reduced for early payment on a basis certified as reasonable by an actuary.”  

4. “Normal Pension Age” is defined as a Member’s 65th birthday.

5. Rule 14C deals with Discretionary Benefits and provides:

“If the Principal Employer agrees and the Employer pays any additional contributions that the Trustees consider prudent (for which purpose the Trustees will consider actuarial advice) the Trustees may …. provide (a) increased or additional benefits in respect of any Member or the spouse and/or Dependant of the Member (b) benefits in respect of any Member or the spouse and/or Dependant of the Member different from those set out elsewhere in the Rules or (c) benefits in respect of any employee or former employee of an Employer or any spouse or Dependant of a former employee (or for any other person for whom the Inland Revenue have permitted the Scheme to provide benefits).  These benefits must be consistent with the Preservation, Revaluation and Transfer Value Laws, will be in a from which does not prejudice Approval and will be of an amount within the Inland Revenue limits.  The Trustees will, in a way which complies with the Disclosure Laws, write and tell a person receiving a benefit of the amount, of any conditions to which it is subject and of any provision for increasing the amount automatically.”

JURISDICTION

6. The Company said that as the Trustees maintain that no augmentation of Mr Holden’s Scheme benefits had taken place in respect of the 1997 service credits, any issue as to whether the Company had complied with its contractual obligations to Mr Holden was a separate matter from issues relating to the Scheme and should therefore be dealt with by way of court proceedings or an application to the Employment Tribunal.  The Company relies on the case of Engineering Training Authority v The Pensions Ombudsman [1996] POR 409.  
7. It was held in that case that my predecessor’s jurisdiction extended to employers, only in so far as concerns their functions under or in relation to the pension scheme in question and did not extend to complaints about the ordinary contractual relations between employer and employee.  

8. Mr Holden case is that the Company intended to augment Mr Holden’s Scheme benefits and exercised or  purported to exercise a function under the Scheme.  Those are matters of a kind which that judgment envisaged as being as within my jurisdiction.  

9. Section 1 of the Pension Schemes Act 1993 defines “occupational pension scheme” as meaning:

“any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employments so as to provide benefits, in the form of pensions or otherwise, payable on termination of service, or on death or retirement, to or in respect of earners with qualifying service in an employment of any such description or category.”

10. An employer can create, for example, by exchange of letters, an agreement which fits that definition but which is a separate or supplementary arrangement to the employer’s main pension scheme.  

11. The Company argued that no separate or supplementary scheme arose because the granting of the 1997 service credits was a unilateral decision by the Company, for which there was no on-going consideration from the employee, ie Mr Holden.  The Company maintained that the matter had to be treated separately, simply as an employment, rather than a pensions issue.  

12. I disagree. To my mind the arguments raised do not even if sound take the arrangement outside the definition set out Section 1 of the Pension Schemes Act 1995. I consider that the memo dated 26 February and letter dated 14 April 1997 (referred to in more detail below) are capable of constituting a scheme or arrangement within the meaning of section 1 of the Pensions Schemes Act 1993.  Simply because a matter might also be pursued through the Courts, or for that matter through an employment tribunal, does not mean that I am precluded from dealing with it.  

MATERIAL FACTS

13. Mr Holden was born on 22 April 1943.  He is a member of the Scheme.  He had previously been a member of the Reed Group Pension Fund.  In January 1985 Mr Holden’s benefits in that scheme were transferred to the Scheme.  

14. Mr Holden was Managing Director of Rigid Paper Limited and a director of Rigid Containers Holdings Limited.  Both companies were part of Rigid Containers Group.  In July 1999 Rigid Containers Holdings Limited changed its name to Rigid Group Limited  (the Company, Rigid Group Limited).  Mr Holden became an employee of the Company.    The Company is also the Principal Scheme Employer.  

15. Mr Holden’s normal retirement date [NRD] under the Scheme is 22 April 2008, his 65th birthday.  Mr Holden became a deferred member of the Scheme on 31 May 2000 when future accrual ceased.  

16. Mr Holden was made redundant on 31 January 2003.  Mr Holden made an application to the Employment Tribunal about the termination of his contract of employment.  Mr Holden’s application was settled prior to hearing on terms that Mr Holden would continue to be paid until November 2003.   The terms of the settlement did not extend to the matters currently under dispute before me.  

17. On 26 February 1997 Rigid Containers Holdings Limited had sent a memo to Mr Holden and other senior executives regarding senior executives’ pension enhancements.  The memo said:

“Following the recent Board Meeting of Rigid Containers Holdings Limited on 14 February 1997, we are now able to communicate the principles underlying the enhancement of benefits to relevant senior executives. 

…Enhanced Benefit

Qualifying personnel are those senior executives who were in the employment of the Group at 31 December 1996 and who are granted enhanced benefits according to their status as follows:

Service as a Subsidiary Company Director, or “Director of” years of service in that role(s) enhanced by 50% for each year or part thereof.

Service as a Main Board Director/Secretary – years of service in that role enhanced by 100% for each year or part thereof.

By way of further clarification:-

1.
It is only possible to have one enhancement in respect of particular service, however many roles have been undertaken co-terminously.

2.
The entitlement to 100% enhancement takes precedence over the 50% enhancement.

3.
This enhancement is retrospective and therefore includes all past service in the qualifying roles, and 

4.
All enhancements will be limited so that the overall maximum service, including enhancement, is restricted to the equivalent of 40/60ths in line with the Inland Revenue limit.

…..Rule changes

By copy of this memo I ask Jennifer Birch of Godwins to organise the necessary Rule changes.

18. Rigid Containers Holdings Limited, prior to sending that memo, had sought information from the then Scheme actuary as to the costs of the proposed enhancements.  Although the Scheme actuary wrote to Rigid Containers Holdings Limited on 3 February 1997 saying that the augmentation costings had been completed, he said that he had not completed the figures for Mr Holden as Mr Holden’s  then current benefit entitlement at retirement was already subject to the Inland Revenue maximum.  

19. On 14 April 1997 Rigid Containers Holdings Limited wrote to Mr Holden.  The letter, which was headed “Enhancement to Pension Entitlement” said:

“Having reviewed external pension provision for senior executives, the Holdings Board has agreed to enhance pension entitlements.  The main benefits to the Group were seen to be:-

· facilitating earlier retirement than the normal retirement age of 65

· facilitating succession

· a due and competitive reward

Accordingly, it was decided that those senior executives who were in the employment of the Group at 31 December 1996 would be granted enhanced pension benefits according to their status as follows:-

Service as Main Board Director/Secretary
Years of service in that role enhanced by 100% for each year or part thereof.

All enhancements will be limited so that the overall pension payable from all sources, including enhancement, is restricted to 40/60ths of final pensionable salary at normal pension age.

….Because of the individual circumstances and Inland Revenue limits it has become the practice for the Remuneration Committee to review the pension entitlements of individuals as they approach retirement and, in accordance with internal guidelines, supplement the pension entitlement, if thought fair and appropriate.  However, this should not be regarded as a firm commitment by the Group.”

20. The letter enclosed a statement setting out Mr Holden’s projected entitlement at NRD (22 April 2008) as follows:
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21. Mr Holden was asked to sign and return a copy of the statement in confirmation that the information shown related to dates, pension transferred in and accrued pension benefits from other sources was correct.  

22. Mr Holden wrote to the then Chairman of Rigid Containers Holdings Limited, Mr Dean, on 30 June 1998.  Mr Holden said that the pensions enhancements agreed did not benefit him as by the time he reached age 60 he would have completed 42 years service (without taking into account any service enhancements).  He referred to the discussions of the Holdings Board and agreements reached to enhance pensions for senior executives.  He said that 3 areas were involved, being early retirement with no actuarial reduction at the discretion of the Remunerations Committee; enhancement of service for Subsidiary Directors; and enhancement of service for Main Board Directors. Mr Holden went on to say:

“It was therefore intimated that [early retirement without actuarial reduction] would become effective should I wish to take early retirement and as you are aware it has always been my intention to take this option.  However, in view of the recent discussions concerning the future of our Company and indeed the future of even Senior members of the Holding Board, I should like to request that the Remuneration Committee consider my personal circumstances further to let me have written confirmation of the intent contained in the Holding Board circular that it will be in order for me to retire at 60 years of age without any actuarial reduction to my pension.”

23. Mr Holden’s letter was acknowledged and he was advised that there were a number of criteria to be considered and that a further letter would be sent once information as to the cost of Mr Holden’s proposal was received.  

24. The Company sought information from Norwich Union, the then Scheme administrators. In a letter dated 17 December 1998 to Rigid Containers Holdings Limited Norwich Union estimated that on early retirement at age 60 Mr Holden would be entitled to a pension of £52,095.60 per annum.  That figure was based on an estimated final pensionable salary of £78,143.32. Mr Holden’s early retirement benefits would be restricted to 2/3rds of his estimated final pensionable salary,  his standard benefits under the Scheme being calculated to be in excess of that figure.  

25. The Trustees sought advice from Aon, who provided consulting and actuarial services to the Trustees, as to whether there would be any additional cost in paying Mr Holden’s pension at age 60.  Aon advised that as the benefits quoted by Norwich Union were those to which Mr Holden would be entitled under the Scheme Rules and based upon his final salary as estimated, there would be no additional cost over and above normal contributions by the Company and Mr Holden.   

26. On 29 January 1999 Mr Dean, the then Chairman of Rigid Containers Holdings Limited wrote to Mr Holden saying;

“Regarding your request for reassurance on your pension entitlements, we have now received information from the Actuary which allows me to write as follows:

If you decide to take early retirement at 60, based on reasonable current assumptions about your future salary and indexation, actuarial reduction factors would not apply in determining the pension payable.  If you retire before the age of 60, then actuarial reduction would, of course apply.

This is as much guidance and reassurance that I can give you and hope it meets your requirements.”

27. The minutes of the Remuneration Committee meeting held on 12 February 1999 record the information given to Mr Holden in the letter of 29 January 1999.  The minute reads:

“It was reported that Mr Holden had been informed in a letter dated 29 January 1999 by the Chairman that should he decide to take early retirement at age 60, based on reasonable current assumptions about his future salary and indexation, actuarial reduction factors would not apply in determining the pension payable.  However, if he decided to retire before the age of 60 then actuarial reduction would, of course, apply.”

28. Norwich Union wrote to Mr Holden on 14 August 1999.  The letter said:

“This letter tells you about your benefits at 22 April 2003 [age 60] as you retire from this employment.

…. You can choose one of the following:

A pension of £55842.84 each year.

A tax free cash sum of £125646.32 when you retire with a reduced pension of £43910.54 paid each year.

… The benefits quoted are estimated amounts and confirmation of the actual benefits will follow in due course.

All the benefits described in this letter will be paid under the terms and conditions of the Governing Documents of this scheme.”

29. In September 1999, following the appointment of a new Managing Director, the Company embarked on a refinancing operation.  Clause 7A of Mr Holden’s then service contract provided that if, within six months of a change in control of the Company, Mr Holden was dismissed or treated himself as having been dismissed, Mr Holden’s termination payment would be calculated on the basis that he was entitled to 36 months notice or (if shorter) the period to his 65th birthday.  Discussions commenced with Mr Holden about the removal of that clause.  

30. On 17 September 1999 Aon wrote to the new Managing Director.  Aon suggested, amongst other matters, that the Scheme ought to be closed to future accrual from 31 December 1999.  

31. By fax sent on 27 September 1999 Norwich Union supplied the Company with figures for Mr Holden’s early retirement at ages 58 and 59, both with and without actuarial reduction for early payment, and based on both his then current final salary and his projected final salary.  The fax also set out Inland Revenue maximum benefits and commented:

“…in all of the circumstances the early retirement benefits quoted have come out greater than the maximums, therefore the maximum benefits quoted above will be the benefits that the member will be entitled to at retirement.  Due to this I have not quoted any of the costs you requested.” 

32. Aon wrote to the Company on 6 October 1999 about Mr Holden.  As mentioned further below, the Company denies that it received that letter at the time.  Aon’s comments were expressed to be on the basis that the Scheme was to continue but recognised this might not necessarily be the case.  About Mr Holden’s early retirement at age 58 or 59, Aon said:

“If early retirement is granted, [Mr Holden] becomes a higher priority of liability as a pensioner than he would be as a deferred pensioner, if the Fund were to be wound up.  As such, his benefits would almost certainly be paid in full.  As a deferred pensioner, it is much more likely that his benefits would need to be restricted.  The Trustees would, therefore, be failing in their duty to other members if they were to allow [Mr Holden] early retirement without some form of cash injection from the Company.” 

33. On 11 October 1999 Norwich Union faxed the Company with estimated retirement benefits for Mr Holden if he retired early on 1 October 1999 and on his 57th birthday.  

34. On 14 October 1999 Mr Dean wrote again to Mr Holden.  On 19 October 1999 the Managing Director of the Company wrote to Mr Holden.  Both letters were in identical terms and said:

“Regarding your request for reassurance on your pension entitlements, we have now received information from our administrators which allows me to write as follows.

If you decide to take early retirement at 58 the Company would grant that permission and based on reasonable current assumptions your entitlement at that age would be two-thirds of your final pensionable salary.  This being the maximum pension payable under the Rules of the Scheme.  A statement of the relevant calculation is attached.  

This is as much guidance and assurance that I can give you and I hope it meets your requirements.”

35. The calculation referred to was headed “PENSION AT AGE 58 – 22.4.2001 BASED ON SCHEME CLOSURE - 1.1.2000” and indicated a maximum pension of £49,636.68 per annum (being two thirds of Mr Holden’s final pensionable salary) or a reduced pension of £39,446.76 per annum plus a tax free cash sum of £111,682.50.

36. On the same date (19 October 1999) the Company wrote  to Mr Holden about amendments to the terms of his service agreement (the service agreement letter). Mr Holden signed a copy of that letter on 22 October 1999 in confirmation of his acceptance of the revised terms set out which included deletion of clause 7A of Mr Holden’s existing service agreement.  The letter stated that a new service contract would be engrossed and forwarded to Mr Holden for signature.  A draft was prepared but no  new contract was ever signed by Mr Holden.

37. On 15 December 1999 a Notice was issued by the Company advising that the Scheme was to be closed to new entrants and replaced by a Group Personal Pension Plan.  

38. The minutes of a Trustees meeting (which Mr Holden attended as a Trustee) on 23 March 2000 refer to the actuarial valuation of the Scheme as at 1 January 1999.  The minutes record:

“The [Scheme] Actuary ….had produced the formal initial results of the Valuation on 29 September 1999 and these had previously been sent to the Trustees.  As a result of the initial Valuation, the Company had ceased its contributions to the [Scheme].

The final formal Actuarial Report was produced on 16 December 1999 and a copy had been circulated to the Trustees.  It was noted that the [Scheme] had a valuation surplus of £29,000 and a funding level of 100% and the Actuary recommended a Company contribution rate of 9.4% on the basis of a fully continuing fund before allowance for the surplus.  On the Minimum Funding Requirement [MFR] basis the [Scheme] had a surplus of £1,284,000 and a MFR funding level of 107%.  The Company had paid contributions of £163,173 subsequent to the Valuation and on the basis that the MFR basis will apply in practice the Company could reduce its contributions to zero and the schedule of contributions had been signed to this effect on 2 February 2000.

The minutes also record that the Company had advised the Trustees in a letter dated 3 February 2000 that the Company had decided to terminate the Scheme with effect from 1 January 2001.  In the event, the Scheme was terminated earlier. The Trustees formally resolved on 17 July 2000 to wind up the scheme.  

39. In September 2000 Mr Holden wrote querying his position. Advice was sought from the Scheme actuary. The actuary calculated that, at age 58,  Mr Holden’s entitlement from the Scheme before taking into account any enhancements or augmentations was to a pension (reduced for early payment) of £36,601.77.  If the 1997 service credits were taken into account, that gave an additional benefit of £18,380.27 per annum (as at 1 June 2000 when future accrual ceased).  Reducing that amount for early payment gave an additional sum (at age 58) of £10,757.02 per annum thus bringing the pension up to £47, 358.79.   Mr Holden’s final pensionable salary at that time was calculated to be £75,621.67.     

40. The Company wrote to Mr Holden on 8 February 2001.  In so far as is relevant the letter said: 

“The Actuary has advised that an early retirement pension at 58 would be £36,602 per annum per the Rules or £27,452 per annum and a tax free lump sum of £100,289.  This would, as you know, be subject to a reduction by the Actuary, should the fund still be in the process of winding up when you were to retire.  If you retire after your 58th birthday then these values would be increased with changes in actuarial adjustment.  The benefits that might be insured on your behalf, after wind-up, could also be subject to adjustment.”

41. A Notice was issued by the Trustees to deferred members in June 2002 advising that deferred members would be given the option either to take a transfer value or request that their benefits be secured with an insurance company.  The Notice advised that the funding position had fallen and that the Trustees, on advice from the Scheme actuary, had decided to reduce transfer values to 95% of their full value.  In a circular to pensioners and deferred members issued in June 2005 the Trustees said that they intended to serve a Debt Notice under section 75 of the Pensions Act 1995 on the Company in order to meet the deficit under the gilt-matched MFR (Minimum Funding Requirement) calculation.  The Trustees said that an actuarial estimate of that future debt, based upon information current in April 2004, was £3.2m.  Funds invested as at 31 December 2004 were £13,642,468.  The letter went on to say that transfer value quotations were based on the amount of money actually held by the Trustees and did not include any further potential payments into the fund.  The Trustees recommended that members considering taking a transfer value should seek independent financial advice.

MR HOLDEN’S SUBMISSIONS   

42. Mr Holden’s application is made in his capacity as a member against the Trustees and the Company.  His application concerns whether he can, as of right, retire early on unreduced benefits and whether he is entitled to the benefit of the 1997 service credits.  

43. About early retirement, Mr Holden says that the Company has refused to honour a promise to pay his pension at age 58 as set out in the letter dated 19 October 1999 with attached benefits quotation.  Mr Holden says that the letter dated 29 January 1999 confirmed that he could retire at 60 with no actuarial reduction of his benefits.  Mr Holden says that letter was superseded by the letter dated 19 October 1999 which confirmed permission to retire early at age 58 without actuarial reduction on the basis of a pension of two thirds Mr Holden’s final pensionable salary.  Mr Holden says that the statement enclosed with the October 1999 letters confirmed, based on the Scheme closing in January 2000, a pension at age 58 of £49,636.  

44. Mr Holden says the 19 October 1999 letter must be read in conjunction with the service agreement letter of the same date.  Prior to October 1999 his service contract have him the opportunity, in the event of a sale of the Company, to give notice within 6 months and receive a termination payment of 3 years salary (which would have amounted to about £250,000).  That provision was considered to be a hindrance to the intended sale of the Company and the new Managing Director (who had been appointed to dispose of the Company) asked Mr Holden if he could suggest a possible way forward.  Mr Holden says that, as he understood that he had permission to retire early at age 60 on full benefits, he suggested that he should be allowed to retire (on similar terms) at age 58.  He would therefore forgo the payment of £250,000 on the sale of the Company but would receive 2 years’ pension payments of approximately £50,000 per annum in return.  The Managing Director investigated Mr Holden’s suggestion before setting out the proposals in the two letters dated 19 October 1999.  Mr Holden accepted the deletion of clause 7A but says he only gave up his entitlement under that provision as he understood that, in return, a binding promise had been made to enable him to retire at age 58 on full benefits.  

45. Mr Holden, having now seen Aon’s letter dated 6 October 1999 (which the Company says it did not receive at the time) says that the Company, knowing the Scheme was about to close, ignored the need to make a cash injection.  With hindsight Mr Holden now feels that the letter dated 19 October 1999 was deliberately worded so as not to constitute a binding offer.  Mr Holden suggests that he was deliberately misled as the Company knew, contrary to what it indicated in its letter dated 19 October 1999, that it would not be open to Mr Holden to retire early at age 58 on maximum benefits.      

46. Mr Holden supplied a copy of his letter dated 4 April 2000 about the draft service contract sent to him for signature.  Mr Holden was not happy with the wording of clauses 3.5 and 7.1.  Clause 3.5 dealt with incapacity (which is not relevant).  Clause 7.1 as drafted and under the heading “Termination of Employment” read:

“The Company and [Mr Holden] acknowledge [Mr Holden’s] entitlement to “early retirement”, at [Mr Holden’s] request, as set out in a letter from the Company to [Mr Holden] of 19th October 1999.”

47. Mr Holden in his letter of 4 April 2000 suggested that “the paragraph should be more specific and include the statement that the Company, having granted the opportunity to retire at 58 years without actuarial reduction and that such a request would not need to be ratified/referred to [the Trustees].” 

48. The figures later indicated in the letter dated 8 February 2001 compared very unfavourably and indicated a pension of only £36,602, some 55% of what had previously been offered.  Mr Holden says it was then that he first became concerned that he would not receive on early retirement the benefits that he thought had been promised.

49. Mr Holden has provided a letter dated 19 February 2002 from Mr Dean (the former Chairman of Rigid Containers Holdings Limited and the author of the letter dated 29 January 1999).  Mr Dean’s letter of 19 February 2002 said (with reference to his earlier letter):

“Prior to that date [29 January 1999] you made a request to the Company to clarify your pension entitlement should you wish to retire on reaching the age of 60.  Simon Gravett requested this information from the Actuary of our insurance company, which I believe was Norwich Union, and the results of his enquiries were conveyed to you in the letter of the 29th January 1999.  At this time, the scheme was not in a ‘wind up’ situation.  The letter states that reasonable assumptions based about your future salary were made and was sent to you in good faith, based on information received from the Actuary. 

Prior to this period, a review of senior executive pensions entitlements took place, which resulted in certain enhancements the details of which I do not have.  I very much hope that you will be able to negotiate an agreeable package, which will include suitable pension arrangements.” 

50. About the 1997 service credits, Mr Holden said that all parties were agreed that he had been granted service enhancements in 1997 but the validity and funding of the enhancements has subsequently been called into question. Mr Holden had been a member of the Holding Board at the time and he said that although it was initially thought that the Scheme Rules required amendment, as such benefits had been granted under existing discretionary provisions, formal amendment of the Rules was not required.  Mr Holden pointed out that some of those whose benefits were enhanced were also Trustees at the time and there was therefore an argument that such enhancements ought to be considered valid under the Scheme Rules.  

51. Mr Holden is concerned about the correct method of calculation Scheme benefits, assuming that the 1997 service credits are valid.  He says that he had not previously seen the letter dated 20 November 2000 which indicated an annual pension of £36,602, increased by £10,757 with the benefit of the 1997 service credits to £47,359.  Mr Holden is concerned that the current Scheme Actuary does not agree that Mr Holden’s benefits should be calculated as set out in that letter.  Mr Holden says that had he been aware of the figures set out in the letter dated 20 November 2000, with the Company’s and the Trustees’ agreement, he would have retired on his 58th birthday in April 2001 on those benefits.   He says that as he did not draw his Scheme benefits from age 58 or 60 he has lost income of approximately £135,00 (had he retired at age 60) plus a further £100,000 (had he retired at age 58).  

52. Mr Holden has also queried the Actuary’s view that in relation to Mr Holden’s Reed service no late retirement factors are applicable for payment later than age 60.  

53. About the winding up of the Scheme Mr Holden says that the Company began to consider that option in 1999 when the Scheme actuary, Aon, was asked to advise about the future of the Scheme.  Mr Holden draws attention to the statement in Aon’s report at paragraph 3.5 that the Company must ensure that any changes for pension provision for its employees do not breach the terms of its employees’ contracts of employment.   

54. Mr Holden says that as the Company was not prepared to settle the matter by offering him equivalent benefits to those promised it was not financially viable for him to give notice that he wanted to retire.  In consequence he continued in service until his redundancy.  He says that it appears that he will be unable to draw his benefits until the winding up process is complete or until he reaches age 65.  When he left service in January 2003, although he had contributed to the Scheme for nearly 40 years and had his service enhanced to 54 years, he had been left with no job and no pension.  

55. Mr Holden says that he wants the Company to honour the promise made to him and inject a capital sum into the Scheme to enable him to draw immediate benefits, backdated to April 2001 (his 58th birthday) in line with the quotation he received in October 1999, with increases applied as appropriate.  Mr Holden felt unable to draw his benefits until the matters he had raised had been resolved.  

56. Mr Holden is now aged 62 years.  He has not drawn any benefits from the Scheme and I understand that at one time he may have been  considering taking a transfer value.  He has expressed concern about the Company’s continuing ability to meet any direction requiring it to pay annual sums during his lifetime plus, possibly, Mr Holden’s wife, if she survives him.  He refers to the sale of the Company in September/October 2000 to VPK Packaging NV, a Dutch company, and suggests that any direction should be made against that company, as the parent company.  

THE TRUSTEES’ SUBMISSIONS
57. The Trustees have referred to a letter dated 28 November 2002 from Harvey Ingram Owston, solicitors instructed by the Company, to Aon, the Trustees’ advisers.  Harvey Ingram Owston’s view was that the letter dated 19 October 1999 was, arguably, consent under Rule 5B for early retirement at 58but that as such an election had not been made by Mr Holden, the letter had no continuing effect.  Mr Holden had not requested permission to retire at 60 (although any such request would be considered by the Company).  No guarantee had been made to Mr Holden that he could retire at 60 or that such retirement would be on two thirds of his final remuneration without actuarial reduction.  The earlier letter, dated 29 January 1999, had simply indicated that if Mr Holden decided to take early retirement (which was subject to consent) then based on assumptions current at that time, actuarial reduction factors would not apply but no guarantee was given.  

58. On the matter of the 1997 service enhancements, Harvey Ingram Owston said that it was clear that the Company unilaterally decided that certain senior executives (including Mr Holden) would be granted enhancements, restricted to the overall pension payable being 40/60ths of final pensionable salary at NRD.  The Scheme was funded to accommodated such enhancements.  The Company, with the scheme administrator,  sought a figure for the accrued benefits and paid that to the Trustees.  The Company did not have to pay any additional contributions in respect of Mr Holden as, at the time, it was estimated that Mr Holden’s total benefits would exceed Inland Revenue limits in any event.   

59. Against that background, the Trustees considered that Mr Holden’s complaint was, in the main, more focused upon the Company than the Trustees.  

60. About early retirement the Trustees said that early retirement was contrary to the policy of the Company except in exceptional circumstances.  The Trustees said that since the decision to wind up the Scheme, the Trustees, acting on advice received, had prevailed upon the Company not to allow early retirements which could prejudice other members’ interests.  Where early retirement is granted, the member, as a pensioner, will rank in higher priority in the winding up than he or she remained a deferred member.  

61. About the 1997 service credits, the Trustees said that there was no evidence that the then Trustees had consented as required by Rule 14C.  The Trustees referred to the letter dated 3 February 1997 from the Scheme actuary (referred to above).  The letter stated the figures had not been completed in respect of Mr Holden.  The Trustees said that Rule 14C required the Trustees to consider actuarial advice and the absence of such advice pointed to the Trustees not having agreed to augment Mr Holden’s benefits pursuant to Rule 14C.  The Trustees said that the Company did not consent to a current augmentation so it was not open to the Trustees to consider now an augmentation to Mr Holden’s benefits.  

62. The Trustees said that although the then Trustees were aware at the time, as individuals, that enhancements to their pension benefits were being arranged, the matter was dealt with by the Company (then Rigid Containers Holdings Limited) in conjunction with the then Scheme administrators, consultants and actuary.  Although the Trustees at the time knew that calculations had been undertaken and sums paid into the fund, there was no discussion of the matter by the Trustees in their capacity as such, nor did the Trustees agree to the enhancements.  The absence of any reference to the matter in the minutes of the Trustees’ meetings at the relevant time confirms the position.   
THE COMPANY’S SUBMISSIONS
63. The Company explained why Mr Holden’s benefits were now estimated to be considerably less than previously indicated to him.  The figure of £49,636.68 (shown on the statement enclosed with the October 1999 letters) was based on 2/3rds final pensionable salary (projected) as the maximum benefit payable under the Scheme Rules.  The rationale behind this was that Mr Holden’s benefits at age 58 after application of actuarial reduction factors still exceeded Inland Revenue maximum.  When the Scheme actuary considered Mr Holden’s benefits in November 2000, the Scheme actuary calculated Mr Holden’s early retirement pension at age 58 at £47,358.79.  However, that figure took into account a service enhancement of 14 years 7 months (ie as per the memo dated 14 April 1997) which resulted in additional pension at age 58 of £10,757.02.  Without that enhancement Mr Holden’s early retirement pension was £36,601.77.    

64. On the matter of early retirement, the Company said that Mr Holden had been exploring the possibility of early retirement for some time.  He raised the matter again towards the end of 1998.  The Company said that at that time the Company’s financial position was not good:  a £4 million profit in 1996 had been reversed to a similar loss in 1997 and those losses continued and accelerated through 1998 and 1999.  The Company says that at the time the Company felt unable, on the grounds of solvency, to commit the Company to Mr Holden’s future early retirement without actuarial reduction.  

65. The Company supplied a copy of a letter dated 6 January 1999 written to Mr Dean by the Company Secretary of Rigid Containers Holdings Limited.  The letter said:  

“I refer to [Mr Holden’s] recent request to the Remuneration Committee to consider a possible early retirement at age 60 on terms that no actuarial reduction would apply to his pension.  

You will recall that he was looking for a future commitment by the Company to a supplementary payment to achieve this as, in his view, he did not benefit as much as others from the executive enhancement in April 1997.  

The Actuary has indicated that at age 60 (date 22 April 2003) [Mr Holden] will have 421/12th years of normal service and considerably more with the executive enhancement, but that would be restricted to 40/60ths of final pensionable salary.  However, because of the extra service and executive enhancement, actuarial reduction would not have any effect.  Therefore, there would be no extra cost to the company of [Mr Holden’s] early retirement at age 60

I believe that if [Mr Holden] decided, for example, to retire tomorrow, he would already be entitled to 40/60ths of his current final pensionable salary but this would then be reduced by the appropriate actuarial factor for early retirement.  I am clarifying with the Actuary the funding position in this hypothetical example.

I recommend that you write to [Mr Holden] simply and only indicating the following:-

If he decided to take early retirement at age 60, based on reasonable current assumptions about his future salary and indexation, actuarial reduction factors would not apply in determining the pension payable.  If he retired before age 60, the actuarial reduction would, of course apply.” 

66. The Company says that the subsequent letter dated 29 January 1999 sent to Mr Holden followed that brief and did not constitute either a promise to allow him to retire at age 60 and/or to do so without actuarial reduction.

67.   The letters sent in October 1999 did grant the right to retire at age 58 but, although it was stated that actuarial reduction factors should have no effect, no guarantee that Mr Holden’s benefits would not be actuarially reduced was given.  The letters were based on the then current advice and reasonable current assumptions not being limited as they were for retirement at 60.  Although the future closure of the Scheme was being considered at the time no decision had been taken and all the advice received indicated that Mr Holden’s benefits were accrued.   

68. The Company said that its record of events at the time differed from Mr Holden’s recollection.  The Company refuted Mr Holden’s suggestion that there was any link between the letter of 19 October 1999 and the service agreement letter of the same date.  The Company did agree that the removal of clause 7A from Mr Holden’s then service contract was critical.  The Company pointed out that Mr Holden’s salary was significantly increased at the time and says that this is evidence that genuine negotiation took place and that an agreement was reached with Mr Holden about the deletion of clause 7B, failing which (and despite what Mr Holden says about the termination of his contract not being an option) the Company may have had to terminate his contract (which was the case with another director).   In Mr Holden’s case the Company’s view that his continued service was valuable to the survival of the Company, provided clause 7A was removed.

69. The Company denied that it had misrepresented the situation to Mr Holden.  

70. The Company said that when Mr Holden’s new service contract  was drafted  he did not agree the new contract as it did not include a provision stating that he was entitled to retire early without actuarial reduction.  The Company suggested that with hindsight Mr Holden may not have been in agreement with the October 1999 letters which deliberately did not promise retirement without actuarial reduction and was seeking to remedy this via his revised service contract. The Company said that from March 2000 at the latest, when the draft service contract was produced, Mr Holden knew that the Company disagreed with his interpretation of the 19 October 1999 letter.   About Aon’s letter dated 6 October 1999, which referred to potential funding issues if the Scheme was discontinued, the Company said that its Pensions Manager, to whom the letter was addressed, did not appear to have received the letter at the time.  The Company says that it was unaware at that time of Aon’s comments.

71. Mr Holden had not in fact elected to retire at age 58 but had remained in employment.  The Company did not accept that Mr Holden would not have remained in his employment but for uncertainties as to his pension.  The Company says that Mr Holden could have taken a pension and pursued any shortfall to which he felt he was entitled.  The Company says that Mr Holden has not been refused the opportunity to retire early and draw his benefits and he has in any event benefited because he continued in employment.  

72. The Company says that there was a genuine belief in October 1999 based on actuarial advice, that Mr Holden had acquired sufficient pension rights to allow him to retire, should he so chose, at age 58 on the Inland Revenue maximum.  Information was sought and provided as an indication for guidance but was not a promise or commitment.  At that time he would have needed to have given 12 months notice of his intention to retire at age 58, ie notice had to be given by 22 April 2000- by which time the Company says Mr Holden was aware that the Company did not agree with his interpretation of the 19 October 1999 letter.  The Company says that if in fact as Mr Holden suggests he did not become aware that there might be a problem until February 2001, the opportunity to retire at age 58 had by then in any event passed so Mr Holden did not seek to rely on any commitment to his retirement at age 58.  

73. The Company said that an option considered and evidenced by the fax dated 11 October 1999 from Norwich Union was Mr Holden’s early retirement on 1 October 1999 or his 57th birthday.  The Company said that at the time it believed that Mr Holden’s benefits were accrued within the fund and it was not aware of any funding issue.  

74.  The Company considers that it was the winding up of the Scheme in July 2000 that changed how benefits were made available.  Had the Scheme remained open and had Mr Holden retired at age 58 or 60 that would have enabled the additional years to have been taken into account with Inland Revenue limits then applying.  The Company says that as the Scheme is now winding up, Mr Holden’s accrued benefits are subject to those limits at age 65 because his early retirement was deliberately not made the subject of a valid augmentation.

75. On the matter of the 1997 service enhancement, the Company sought further advice from its solicitors Harvey Ingram Owston.  In a letter dated 6 August 2004 to the Company, Harvey Ingram Owston maintained the view that any question of a claim by Mr Holden against the Company outside of the Scheme was an employment matter to be dealt with by the Employment Tribunal or by way of proceedings for breach of contract.  

76. On the merits of such a claim, Harvey Ingram Owston argued, amongst other things, that the initial enhancement discussions took place on a unilateral basis with no consideration passing from the senior executives (including Mr Holden) concerned.  In any event, the enhancements were limited so that overall pension payment from all sources was restricted to 40/60ths final pensionable salary at NRD.  The obligation, if any, included an implied term or assumption that the Scheme would continue on an “open” basis until the member’s NRD.   Harvey Ingram Owston also referred to a “substantial payment [having been] made to the [Scheme] on an ex gratia basis so as to conclude any obligation that may have arisen whether legally binding or not.”

77. Harvey Ingram Owston further said that had the Scheme remained ongoing Mr Holden’s benefits would in any event have exceeded Inland Revenue limits.  It was argued that the winding up of the Scheme was an intervening event which had potentially reduced Mr Holden’s benefits below Inland Revenue maximum.  Even if an enforceable obligation on the part of the Company was found, no action for breach of contract would lie as the contract had been frustrated by that intervening event.  

78. The Company disclosed that another member had retired early in March 1999 which was before the Scheme went into winding up.  That member had about 37 years actual service which, with the benefit of the 1997 service enhancement, was increased to about 47 years.  His pension, after actuarial reduction, was calculated on the basis of 47 years’ service and then reduced (by about £2,000) to 2/3rds final salary.  The Company said that in the other member’s case money was paid in respect of accrued additional rights at the time of the 1997 service enhancement which was not the case for Mr Holden nor was the Scheme in winding up when the other member’s  benefits were paid.

79. On the calculation of Mr Holden’s benefits, in the event that he was entitled to the service credit, the Trustees and the Company said that the current Scheme actuary’s views differ from those of the previous Scheme actuary (as set out in the letter dated 20 November 2000, referred to above.)  The current Scheme actuary commented:

“My reading of the deed and the service credit augmentation differs from the approach previously taken by Norwich Union.  My reading is that Mr Holden’s entitlement is to a pension of 40/60ths at normal retirement age (65) and that, under clause 5B, an early retirement penalty would apply (subject to the Reed comments {see below}).  Norwich’s approach was that Mr Holden would have been entitled to 2/3rds at early retirement.”

80. About Mr Holden’s Reed service, the Company and the Trustees said that Mr Holden’s Scheme NRA is age 65.  Although a specific augmentation was made which entitled him to the Reed portion of his benefits in full at age 60, there was nothing to support his argument that late retirement factors ought to be applied. 

81. The Scheme Actuary also pointed out, with reference to the debt served on the Company by the Trustees, that:

“…benefits are substantially reduced on retirement or transfer at the present time, and that transfers have been effected on a single stage process.  That is to say, if Mr Holden takes a transfer value, he will not be entitled to further monies were the Company to pay the Debt.  If he becomes a pensioner, then his benefits would be entitled to be enhanced on completion of the windup following any Debt payment.”

82. The Company and the Trustees said it was important to distinguish between the Company and VPK Packaging NV.  There was no contractual relationship between Mr Holden and VPK Packaging NV which company is not a party to the Scheme or a respondent to Mr Holden’s complaint.  About the Trustees’ willingness, in the event that I concluded that the Trustees ought to consider exercising their power to augment Mr Holden’s Scheme benefits, to do so, the Trustees said that provided appropriate funds were received (from the Company) as part of a proper formal process, then the Trustees could see no reason not to augment.     

CONCLUSIONS
83. Rule 14C provides a discretionary power exercisable by the Trustees subject to certain conditions.  Rule 14C requires:

·  the agreement of the Company (as employer)

· the payment by the Company of any additional contributions which the Trustees consider prudent  

· the Trustees to consider actuarial advice on the matter of  additional contributions 

· that the (augmented) benefits provided are consistent with the preservation, revaluation and transfer value requirements, must not prejudice Inland Revenue approval of the Scheme, and are within Inland Revenue limits

· the Trustees to inform the recipient in writing, of the increased benefit of the amount, of any condition to which it is subject and of any provision for increasing the amount automatically
84. Rule 5B is also relevant to the issue of whether Mr Holden could take an early pension.  Under that Rule, provided the Company, as employer, consents, a member aged over 50 (unless incapacitated) can elect to receive a pension earlier than NRA.  It is not disputed that the letter of 19 October 1999 does guarantee that the Company would consent to Mr Holden’s early retirement at age 58.  Mr Holden is therefore entitled to the early payment of his pension at age 58, ie from 22 April 2001, pursuant to Rule 5B.  

85. However Mr Holden’s entitlement under Rule 5B is to a pension reduced for early payment.  For the early payment of unreduced benefits Mr Holden would need to establish that the power available to the Trustees under Rule 14C had (or should be) exercised and thus that the preliminaries necessary to that exercise had been fulfilled.   

86. I cannot see that the letters (including the service agreement letter) upon which Mr Holden seeks to rely constitute unconditional agreement to the payment of unreduced benefits at age 58.  The letters dated 14 and 19 October 1999 (couched in identical terms) refer to “reasonable current assumptions.”  That wording implies that an indication, based on the prevailing factors at that time, has been given but that falls short of an unequivocal guarantee or promise that, when the time actually comes, unreduced benefits will be paid.  The letters close by stating that what has been said is as much guidance and assurance as can be given.  The letters are couched in qualified and tentative language which is inconsistent with a firm and binding promise.  

87. The Company says, and I accept, that its financial position was not secure.  The letter dated 6 January 1999 evidences the Company’s intention at the time.  The 29 January 1999 letter evidences the Company’s intention not to enter into a binding future commitment to pay unreduced benefits to Mr Holden if he retired early.  The later October 1999 letters were written in very similar terms but did give a firm commitment to grant permission to Mr Holden to retire early, at age 58.  However, I see none of the letters as confirming that Mr Holden’s benefits on retiring would not be actuarially reduced to take account of the benefits coming into payment before normal retirement age.  Mr Dean’s letter dated 19 February 2002 does not assist.  In the main it simply repeats what was said in the letter of 29 January 1999.

88. I am unable to construe the correspondence as Mr Holden suggests.  His claim therefore fails at the first hurdle under Rule 14C, the requirement for Company consent.  I find that the Company, although it indicated that it would consent (if Mr Holden so elected) to the early payment at age 58 of Mr Holden’s Scheme benefits, did not agree that those benefits would be unreduced.  

89. Although Mr Holden apparently gave up a valuable right when agreeing a new service agreement, I accept that the Company’s survival was in issue and that consideration was given to terminating Mr Holden’s contract of employment.  Mr Holden will have needed to take account of losing his employment as one factor when renegotiating his service agreement.

90. The Company clearly did consent to enhancement by way of the 1997 service credits.  The memo dated 26 February 1997 and the letter dated 14 April 1997 are clear evidence that the Company agreed to the service credits set out for Mr Holden and the other senior executives named.  

91. Before exercising their power under Rule 14C to grant augmented benefits, the Trustees were required to consider actuarial advice as to the payment of any additional contributions by the Company. The Trustees have suggested that as no completed costs figures for Mr Holden were received from the Scheme actuary, the requirements of Rule 14C had not been met. Actuarial advice in relation to Mr Holden was sought and given by the Scheme actuary in his letter dated 3 February 1997.  That advice was to the effect that no additional contributions were required in respect of Mr Holden as, taking into account his lengthy actual service and his prospective service to NRD, he would have over 40 years service by the time he reached NRD.  He would therefore have attained the maximum benefits allowed by the Inland Revenue by NRD.  

92. Having taken that actuarial advice, the Trustees, against the background that Mr Holden’s benefits were fully funded, could have taken the view that no additional contributions were prudent, ie required to be paid by the Company.  The Trustees, could then have gone on to consider whether to exercise their discretionary power under Rule 14C.  It was open to the Trustees to have considered augmenting his benefits, on the basis that no additional contributions from the Company were considered prudent.  There was no need for them to receive completed cost figures from the Actuary.

93. In relation to the other members, it appears that sums were paid into the Scheme on their behalf.  The position therefore appears to have been that the requisite actuarial advice was obtained and, where appropriate (as it was not in Mr Holden’s case) additional contributions were made by the Company.   

94. With the prerequisites of Company consent and any additional contributions (on actuarial advice) met (either by payment of such additional contributions or on the basis that none was required), that leaves the issue of whether the Trustees did exercise their augmentation power under Rule 14C.  

95. The Trustees say that the then Trustees did not consider the matter in that capacity and that there is no evidence (for example, minutes of a trustee meeting) that the then trustees consented to the augmentations derived from the service enhancements.  

96. It is however clear that all the Trustees at the time were aware of the proposed service enhancements even if they came by that knowledge as members of the Scheme, rather than Trustees.  All of the Trustees were senior executives and, as the memo dated 26 February 1997 records, all qualified for the service enhancements notified by that memo.  I find it somewhat difficult to see that the Trustees would not have wanted to exercise their power under Rule 14C so as to ensure that their entitlement under the Scheme included the service credits granted by the Company.  I note that the memo dated 26 February 1997 concludes by referring to “Rule changes” and mentions Godwins, the then Scheme administrators.  This is a reference to the Scheme Rules and indicates that the Company intended that the members’ Scheme benefits would be modified.   It is difficult to see why the Trustees would decline to take that step.  

97. Rule 14C does not include any provisions as to how the Trustees, if they decide to exercise their discretion to provide augmented benefits in respect of any member, must make that decision (for example, in writing, by resolution etc). Thus in theory any exercise of discretion under Rule 14C can be informal although good administrative practice would be for that decision to be formally recorded.  The fact that no record can be produced tends to suggest that the Trustees did not exercise their discretionary power under Rule 14C.  

98. Further, Rule 14C requires written notification by the Trustees to the member concerned.  I have not seen any evidence that Mr Holden was notified by the Trustees that the 1997 service enhancements proposed by the Company had been, in effect, adopted by the Trustees as augmented benefits under the Scheme.

99. All in all, I find that the Trustees did not exercise their augmentation power under Rule 14C.  I think that the most likely explanation for that failure was that it was simply an oversight by the Trustees.  It seems that the validity or otherwise of the service credits was only called into question after the Scheme commenced winding up.  The fact that another member might have been paid on the  basis that the 1997 service enhancements were valid does not directly assist Mr Holden, except that  tends to suggest that the Trustees were of the view that the members’ concerned Scheme benefits had been properly augmented.   

100. In the circumstances, I conclude that Mr Holden’s Scheme benefits were not validly augmented in relation to the 1997 service credits.  As against the Trustees, Mr Holden’s claim that he is entitled to the benefit of the 1997 service credits fails.  

101. But does he have a valid claim against the Company?  

102. In their letter dated 6 August 2004 Harvey Ingram Owston put forward on behalf of the Company a number of arguments to why I should find that there is no enforceable obligation on the part of the Company.    

103. The essential elements of an enforceable agreement are an offer and acceptance, and consideration.  It has not been argued that the memo dated 26 February and the letter dated 14 April 1997 did not constitute an offer or that Mr Holden did not accept that offer.  

104. As for consideration, I do not accept that there was no consideration on the part of Mr Holden.  His continued service, after the purported grant of the 1997 service credits, could amount to valuable consideration.  The performance of existing duties (for example, those under a contract of employment) can be good consideration. 

105. Neither do I accept that there was any implied term that the Scheme continued on an open basis until Mr Holden’s NRD.  If the grant of the 1997 service credits was conditional, then any such conditions ought to have been made clear.  I am not persuaded that the later winding up of the Scheme served to frustrate any earlier agreement reached.  

106. Similarly, I have considered whether the grant of the 1997 service credits was conditional on the basis that Mr Holden’s service continued to NRD.  What was to happen if, as transpired, his pensionable service ended before NRD, was not spelled out in the memo dated 26 February and the letter of 14 April 1997.  However, as there is nothing to say that the service enhancements were conditional on Mr Holden’s service continuing to NRD, I take the view that no such condition can be implied.  

107. Harvey Ingram Owston suggested that the matter had been compromised by a substantial ex gratia payment into the Scheme by the Company.  I understand that to be a reference to the sums paid by the Company into the Scheme on behalf of the other senior executives.  No such payment, for reasons already set out, was made in respect of Mr Holden so there can be no suggestion that his claim has been compromised by such a payment.  

108. I am not persuaded by such arguments as have been put forward by the Company that there was not a binding agreement with Mr Holden to enhance his service for pension purposes.  

109. As to performance of that contract, it is clear that the Company intended Mr Holden’s service to be enhanced for the purposes of his Scheme membership and that the Scheme was intended to be the vehicle by which Mr Holden’s enhanced benefits were to be provided.  

110. It is open to the Company now to ask the Trustees to agree, after considering actuarial advice, and in the light of my determination, to the augmentation of Mr Holden’s benefits under Rule 14C.  Although the Scheme is now winding up the Trustees could consent if the additional cost of such augmentation is met by the Company.    

111. The alternative, if the Trustees do not agree, is to direct the Company, in effect, to “top up” Mr Holden’s benefits from the Scheme.  However, in the light of the indication given by the Trustees that they would be prepared to consent provided appropriate funds were received from the Company, and on the assumption that the Company will be willing and able to make that payment, I have formulated my directions below accordingly, with the matter to be referred back to me for further directions in the event that the matter does not proceed as envisaged.  This approach may also overcome Mr Holden’s concerns about the security and continued payment of this element of his benefits.   

112. I am aware that Mr Holden was considering transferring his Scheme benefits.  I understand that Mr Holden now no longer sees that option as favourable (presumably in the light of what is said in paragraph 81 above) so I have not drafted any direction based on that possibility.  In the event that he decided to exercise that option later (ie after his Scheme benefits had been augmented as referred to above) then his transfer value would take into account those augmented benefits. 

113. As to the calculation of Mr Holden’s Scheme benefits, I agree with the approach taken by the current Scheme actuary.  The method adopted in the letter dated 20 November 2000 results in a pension considerably in excess of Inland Revenue limits (66.67% of final remuneration) if Mr Holden did not take his benefits early.  

114. I cannot uphold Mr Holden’s claim that, if he had been aware of the letter dated 20 November 2000 at the time (which indicated a total pension, taking into account the 1997 service credits, of £47,358.79 at age 58), he would have retired at age 58.  Mr Holden did not see the letter (which I consider overstated his benefits) and there can be no suggestion that he ought to be treated as being entitled to rely on it now. 

115. Mr Holden’s benefits in respect of his Reed service are calculated on the basis that they are payable in full at age 60.  This is because Mr Holden had completed more than 25 years’ continuous service and he was entitled to the benefit of an augmentation which provided for his benefits to be calculated on the basis that his NRA was 60 not 65.  That much is agreed.  The Company and the Trustees do not accept Mr Holden’s claim that he is entitled to the benefit of late retirement factors in respect of the Reed portion of his benefits if he draws his benefits after age 60.  Neither do I.  Simply because that portion of Mr Holden’s Scheme benefits are to be calculated on the basis that they are payable in full from age 60 does not mean that the later drawing of those benefits entitles Mr Holden to the benefit of the application of late retirement factors.  I have seen nothing to suggest that late retirement factors ought to apply when Mr Holden’s NRA under the Scheme is 65 (as was the case under the Reed Scheme except that Mr Holden was entitled to unreduced benefits from age 60 in view of his length of service).   
116. In his letter dated 16 November 2005 Mr Holden claimed an estimated loss of income of £135,000 on the basis that he ought to have retired (ie drawn his Scheme benefits) at age 60 or some £100,000 more if he had retired at age 58.  He requested that should I find myself unable to make a final judgment on this part of his original claim that my findings be worded so as to enable him to pursue the matter through “an alternative legal process.”  My Determination is final and binding, subject only to an appeal on a point of law to the High Court (in England and Wales).  An appeal to the High Court is therefore the only “alternative legal process” which may be open to Mr Holden in relation to the matters dealt with in this Determination.  
DIRECTIONS

117. The Company shall ask the Trustees to exercise their discretionary power under Rule 14C to augment Mr Holden’s Scheme benefits on the basis of the 1997 service credits.  

118. If the Trustees are prepared to exercise that power the Company shall pay into the Scheme, the sum required by the Trustees, having taken actuarial advice, to fund such augmented benefits for Mr Holden.  Mr Holden’s benefits whether paid or taken as a transfer value, will be calculated and paid accordingly.  

119. If the Trustees do not agree to exercise their power or the Company is unwilling to make the requisite payment into the Scheme, then the matter is to be referred back to me for further directions.  

DAVID LAVERICK

Pensions Ombudsman

2 March 2006
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