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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss J McLaughlin FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	First Scheme
	:
	TEC National Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Second Scheme
	:
	Local Government Pension Scheme

	Respondents
	
	

	Administrator of the First Scheme
	:
	Mercer Human Resource Consulting Limited

	Administrator of the Second Scheme
	:
	Greater Manchester Pension Fund


MATTERS FOR DETERMINATION 

1. Miss McLaughlin says that the excessive delay by the Respondents in completing a transfer from the TEC National Pension Scheme caused her a loss of additional Pensionable Service in the Local Government Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
MATERIAL FACTS

3. Miss McLaughlin was a member of the Principle Civil Service Pension Scheme (PCSPS) from 17 December 1984 to 30 September 1994.  During the last three years the Department for Education & Employment (DfEE) seconded her to the Walsall Training & Enterprise Council (Walsall TEC).  This secondment ceased, on 1 October 1994, when she was transferred to the newly privatised Walsall TEC.  She then became a member of the TEC National Pension Scheme (TEC Scheme), which provided similar benefits to PCPSP.
4. By November 1995, Miss McLaughlin had secured a new job in Local Government Service with Manchester City Council, which was to start on 11 December 1995.  She completed application forms, on 10 November 1995, to become a member of the Local Government Pensions Scheme (LGPS) and stated that she wished to transfer her PCSPS and TEC Scheme benefits to the LGPS.  She posted the application forms back, on 13 November 1995, to the Administrator of the LGPS, the Greater Manchester Pension Fund (GMPF).

5. The DfEE wrote to Miss McLaughlin, on 24 November 1995, and stated that she was entitled to transfer her benefits accrued in the PCSPS to the TEC Scheme on special terms, known as “bulk transfer terms”.  A statement was provided for her leaving service benefits in the PCSPS, as at 30 September 1994.  This showed a pension of £1,381.02 and a lump sum of £4,143.06, payable at age 60 (9 December 2025), which had been based on Pensionable Service of 9 years 288 days and Pensionable Pay of £11,286.33.  The DfEE required an Option Form to be returned within three months to indicate whether or not she wished to participate in the bulk transfer arrangement.

6. Walsall TEC also wrote to Miss McLaughlin, on 27 November 1995, and stated that the calculations for the additional service to be provided under the TEC Scheme from the transfer value from the PCSPS had been completed and that her additional Pensionable Service would be 9 years and 191 days.  She elected to participate in the bulk transfer arrangement and returned the DfEE’s Option Form, on 15 December 1995.

7. Miss McLaughlin left the TEC Scheme, on 10 December 1995, and became a member of the LGPS, on 11 December 1995.

8. The Administrator of the TEC Scheme, Mercer Human Resource Consulting Limited (Mercer), (formerly Sedgwick Noble Lowndes Limited), wrote to Miss McLaughlin, on 27 December 1995, and stated that:

“We have received notification from Walsall Tec that you left their employment on 10th December 1995.

We would normally at this point calculate your leaving service benefits in respect of your membership of the above pension scheme.  However on 23 November 1995 you were issued with an option to transfer your previously accrued pension rights in the [PCSPS] into the [TEC Scheme].  Although you have left Walsall Tec this option is still in force and does not expire until 24 February 1996 and we are therefore unable to calculate your benefits at present.

…

If you have decided to transfer your previous pension benefits we will advise you in due course.  Please note that the processing of the transfer will take some time.”

9. On 26 March 1996, Mercer informed Miss McLaughlin that a request had been received from GMPF for her transfer details under the TEC Scheme but stated that the bulk transfer payment from the PCSPS was still to be finalised and Mercer expected to be able to provide her with information about her leaving service benefits, and forward transfer-out information to GMPF, by the middle of May 1996.
10. By a letter, dated 17 July 1996, Mercer provided GMPF with a Transfer Information Sheet of Miss McLaughlin’s transfer details from the TEC Scheme (the “First Transfer Value”).  The transfer value shown of £12,079 was stated not to be guaranteed and subject to recalculation upon receipt of the completed discharge forms.  It was pointed out that the revised transfer value may be higher or lower than the current value. Under the heading of “Paid-Up Pension”, only a part of the Guaranteed Minimum Pension (GMP) was detailed, i.e. the amount of pension that had to be provided by the TEC Scheme that related to the contracted-out element of the State Earnings Related Pension Scheme.  This was shown, as £6.14 per week post-5 April 1988 GMP.  No pre-April 1988 GMP was shown, nor any lump sum payable in addition to the Paid-Up Pension.  The Total Pension was qualified as “estimated” and was shown, as £1,636.74 (see paragraph 11.1 below).
11. Mercer sent two letters to Miss McLaughlin, both dated 19 July 1996:

11.1 The first letter provided a Preserved Benefit Statement for her entitlements in the TEC Scheme, as at the date of leaving, 10 December 1995.  This showed an annual pension of £1,636.74, inclusive of a total GMP of £9.41 per week, and a lump sum of £4,910.22, payable at age 60, based on total Pensionable Service of 10 Years 262 days.

11.2 The second letter read:

“Thank you for your recent request for advice regarding the transfer of your pension benefits.

I have passed your details onto a colleague who will contact you shortly.

If you decide to go ahead with the transfer please bear in mind that the Transfer Value is guaranteed for three months from the date of the original calculation. It will be re-calculated once the guarantee has expired. The amount at the date of transfer may therefore be higher or lower than the amount originally calculated.” 

12. DfEE again wrote to Miss McLaughlin, on 15 August 1996, and stated that, before the estimate of her transfer value from the PCSPS to the TEC Scheme could be proceeded with, legislation required that she must be offered the option of either a calculation that reflected the actual GMP provided by the Department for Social Security (DSS) (at the time the Contributions Agency, part of the DSS were responsible for this. It is now the responsibility of the National Insurance Contributions Office, part of HM Revenue and Customs) or an estimated GMP calculated by the DfEE.  She was informed that, if the transfer went ahead, the actual GMP figure received from the DSS may result in a difference in the transfer value payable. By a handwritten note, dated 27 August 1996, on the letter from the DSS, Miss McLaughlin indicated that she rang the DSS and said that she would wait for the actual GMP figure and that she was told it would take about six to eight weeks and “would not affect anything”.

13. On 19 August 1996, GMPF provided Miss McLaughlin with a Statement of Transferred In Benefits, which showed that the First Transfer Value from the TEC Scheme of £12,079, at a Relevant Age of 30, would provide her with an estimated 6 years 159 days additional Pensionable Service in the LGPS, with a pension of £1,092.77 and a lump sum of £3,278.30, based on her Pensionable Pay of £13,584, as at the date of joining the LGPS, 11 December 1995.  She signed an acceptance form for the LGPS and an application to proceed with the transfer of benefits from the TEC Scheme, both were dated 27 August 1996.  GMPF sent the latter to Mercer on 10 September 1996.

14. The acceptance form to the LGPS, which Miss McLaughlin completed, stated that:

“I ACCEPT the transferred pension benefits from TEC National Pension Scheme.  It is ESTIMATED this transfer will credit me with 6 years 159 days reckonable service in the GREATER MANCHESTER PENSION FUND, although I understand that the reckonable service that will actually be credited will not be known until the actual transfer payment is received and I have therefore treated this estimate as a rough guide only”.
15. The application to the TEC Scheme which Miss McLaughlin completed does not specify a transfer value figure, but merely states that she wishes to transfer the value of her benefits to the LGPS.
16. On 27 September 1996, Mercer informed GMPF that, before the transfer from the TEC Scheme could proceed, it required confirmation of Miss McLaughlin’s GMP from the DSS.  Mercer immediately faxed a Fixed Rate GMP request form RD560 to the DSS on the same day.
17. The DSS replied by fax (date illegible) and stated that Miss McLaughlin’s GMP for the period 17 December 1984 to 10 December 1995 was £7.02 per week (£1.66 pre-April 1988 GMP and £5.36 post- April 1998 GMP), which included the transfer from the PCSPS.
18. Mercer disagreed with the GMP figure and, on 22 October 1996, in a letter to the DSS, stated that its own calculation had resulted in a GMP of £9.41 (£3.27 pre-April 1988 GMP and £6.14 post- April 1988 GMP), i.e. the same total GMP as in paragraph 11.1 above.  Miss McLaughlin’s contracted-out earnings for her membership of the TEC Scheme for the tax years ended 1994 and 1995 were detailed.  A footnote added that Mercer’s calculation of the GMP included a transfer in from the PCSPS of £7.86 per week (£3.06 pre-April 1988 GMP and £4.80 post April 1988 GMP), which had been confirmed by the Government Actuary’s Department (the Government Actuary being the Actuary to both the PCSPS and the TEC Scheme).

19. The DSS wrote back to Mercer, on 6 November 1996, and provided a history of Miss McLaughlin’s contracted-out earnings for the period 17 December 1984 to 10 December 1995.  The DSS’s computer record of the contracted-out earnings combined the PCSPS and TEC Scheme earnings for the tax year 1994/1995.  Mercer says it has no record of receiving this letter.
20. On 10 March 1997, Mercer chased the DSS for a reply to its letter of 22 October 1996.  Although this was marked for further follow-up on 30 March 1997, Mercer next wrote to the DSS, on 16 August 1997.
21. No reply was received and Mercer telephoned DSS, on 29 August 1997.  This resulted in a fax from DSS, which again repeated Miss McLaughlin’s same GMP revaluation figure of £7.02 per week, as in paragraph 17 above, with the same contracted-out earnings history, as in paragraph 19 above.

22. Mercer contacted the DSS, on 30 September 1997, and a telephone note states that:

“… DSS agreed that revaluation should be at fixed rate + not S21 orders.

Will now issue 2 RD654’s

1 will have Transferred in GMP at fixed rate

2nd will show Total GMP (including transfer-in)”.
23. On the same day the Actuary was provided with a print-out of Miss McLaughlin’s membership details and asked by Mercer for an updated transfer value.  The Actuary provided Mercer with a Transfer Value – Statement of Entitlement for Miss McLaughlin, on 17 October 1997.
24. Mercer then wrote to Miss McLaughlin, on 27 October 1997, and informed her that an updated transfer statement, dated 13 October 1997, had been sent to GMPF, which was guaranteed until 13 January 1998 (the “Second Transfer Value”).  On the same day, Mercer also apologised to GMPF for the delay and stated that the GMP matter for Miss McLaughlin had been resolved with the DSS, that a further discharge form would be required and added that confirmation of the amount of the GMP would be required before the cheque for the transfer value could be issued.
25. The Transfer Value - Statement of Entitlement form, as in paragraph 23 above, was sent to GMPF.  This showed the Second Transfer Value, as £14,526, with Miss McLaughlin’s TEC Scheme benefits at the date of leaving, 10 December 1995, revalued to the date of the quotation.  It showed a pension of £1,695.09, inclusive of a GMP of £10.07 per week (£3.50 per week pre-April 1988 GMP and £6.57 per week post- April 1988 GMP), and a lump sum of £5,085.26, i.e. the benefits consistent with the Preserved Benefits Statement provided to Miss McLaughlin, as in paragraph 11.1 above, revalued to the date of the quotation.
26. On 13 November 1997, Mercer telephoned the DSS chasing up the GMP for |Miss McLaughlin.  The DSS responded by fax, which again showed Miss McLaughlin’s GMP as £7.02 per week.  Two RD654A GMP notification forms were also provided.  The first form covered the period 17 December 1984 to 5 April 1995, which covered Miss McLaughlin’s contracted-out service whilst a member of the PCSPS, and showed a GMP of £5.76 (£1.59 pre- April 1988 GMP and £4.17 post- April 1988 GMP), revalued in line with Section 21 orders.  Handwritten at the bottom of the first form, presumably by Mercer, is the word “incorrect”.  The second form covered the period 17 December 1984 to 10 December 1995, which covered Miss McLaughlin’s contracted-out service whilst a member of the TEC Scheme, plus her previous PCSPS service, and showed a total GMP of £7.02 per week (£1.66 pre 1988 and £5.36 post-1988), revalued at a fixed rate of 7%.  Handwritten at the bottom of the second form, presumably by Mercer, is the word “correct”.
27. On 24 December 1997, Mercer wrote to the DSS and stated:
“Please find enclosed correspondence for … & Miss J McLaughlin.  Revised RD Forms have been completed in respect of the transfer in from the Civil Service Pension Scheme and these should now show a fixed rate transfer in.  Therefore could you please review these cases & re-issue RD654’s to enable the GMP’s to be checked.”

28. By a letter to Miss McLaughlin, dated 14 January 1998, GMPF provided a Statement of Transferred In Benefits.  This showed that the Second Transfer Value of £14,526, at a Relevant Age of 32, would provide her with 6 years 96 days additional Pensionable Service in the LGPS, this being a pension of £1,233.74 and a lump sum of £3,701.02, based on her Pensionable Pay of £15,759.  She was asked to return a LGPS acceptance form “as soon as possible” for the transfer to proceed.  She signed the acceptance form, and another application to proceed with the transfer for the TEC Scheme, on 19 January 1998.  Both forms were posted back to the GMPF, on 30 January 1998.  GMPF sent the application to Mercer, on 10 February 1998.

29. The acceptance form to the LGPS, like the previous form Miss McLaughlin had completed (see paragraph 14), stated that the 6 years’ 96 days’ additional Pensionable Service was an estimate, and that the Pensionable Service actually credited would not be known until the actual transfer payment is received.

30. The application sent to Mercer contained a footnote stating that the transfer value quoted was guaranteed for three months from 13 October 1997, and that the transfer value would be recalculated once the guarantee period expired.  The note added that the amount at the date of transfer may be more or less than the amount originally calculated.
31. Mercer acknowledged receipt of Miss McLaughlin’s transfer application and discharge form to GMPF, on 2 March 1998, and stated that:

“… I am unable to enclose a settlement cheque at the present moment.  As explained in my earlier correspondence, the DSS have yet to confirm the member’s GMP.  I have today spoken to … at the DSS regarding this and [the DSS] explained that, due to their new computer system still not being on-line, they are unable to process their backlog.  He was also unable to provide a timescale for when this will be possible.

… I would be grateful if you will inform the member of the present situation …”

32. On 15 June 1998, Mercer contacted the DSS who manually calculated and faxed back GMP figures for Miss McLaughlin.  The DSS’s fax read:

“Revised Weekly GMP for Miss J M McLaughlin. GMP transferred-in at 30/9/94 £5.76, £4.17 post ‘88. *Revalued to 10/12/95 gives £6.16, £4.46 post ‘88. Latest GMP is £1.00. Total GMP £7.16, £5.46 post ‘88 at 10/12/95. To be revalued at 7% fixed rate.

*Fixed rate 7%.”
33. Mercer wrote to the Actuary for a transfer out quotation for Miss McLaughlin, on 6 July 1998, enclosing a member record print-out, and stated that:

“This will be the second quotation we have requested from you, the earlier one having had a calculation date of 13 October 1997.  While we have received the member’s transfer discharge form a while ago (outside the initial guarantee period), we have only just received confirmation of her GMP from the Contributions Agency.”
34. On 21 July 1998, the Actuary asked Mercer for more detail about some members of the TEC Scheme, including Miss McLaughlin.  In particular, the Actuary asked:

“What are their GMPs broken down by each period of service, as at the date of leaving that particular period of service, i.e. separately for the TEC service and any transfers-in.”

35. Mercer replied to the Actuary, on 27 July 1998, and stated that:

“… [Miss McLaughlin] received transferred in benefits from the Principal Civil Service Pension Scheme as detailed on the member printout.

… the DSS erred when transferring their GMP entitlement.  Instead of transferring on a fixed rate basis, they transferred on a Section 21 order.  As a result all GMPs for these members are incorrect.

We have chased them to correct this error but, due to the problems they are experiencing with their computer system, they have not fully replied.  For these members, the unconfirmed GMPs quoted on their member print-outs are incorrect Section 21 values.

However, they have been able to send a revised GMP of Miss McLaughlin and I enclose copy correspondence for you.
…

The following are the GMP splits which you requested:

Name 
GMP at Exit 
Source 
Confirmed 

Mrs JM
£5.36
Post 88 GMP


McLaughlin
£1.66
Pre 88 GMP


£7.02
Total (Transferred in from PCSPS)
Y

£1.00
TEC NPS GMP liability

Y”

36. A telephone note, dated 28 July 1998, states that the Actuary asked Mercer to re-approach the DSS to obtain definitive confirmation of Miss McLaughlin’s GMP at the date of leaving the TEC Scheme, as Mercer had two contradictory amounts.  Mercer immediately contacted the DSS, which replied by fax (confusingly dated 28 August 1998 but actually sent on 28 July 1998) and confirmed the GMP, as £7.02 per week.
37. A telephone note from Mercer, of a conversation with the DSS dated 3 August 1998, reads:

“I called [the DSS] back to explain that she has calculated GMP on the wrong basis – should have been on fixed rate. She said she would recalculate on that basis and will fax revised calcs.”
38. On 3 August 1998, the DSS responded by fax and stated that:

“With regard to our telephone conversation this morning concerning a transfer into your scheme for the period 17. 12. 84 to 30. 9. 1994 revaluing at Fixed rate (7%) to 10.12.95 (when she left the TEC National Pension Scheme).
If a transfer in is at any other rate than Section 148 orders (previously S21) it has to be calculated as per page 56 of the manual CA14 (manual for contracted out employment).
In the case of Miss McLaughlin there is only one year between the date of termination of the transfer and the date of the termination of contracted out employment.  Therefore the transferred in GMP of £5.76 should be revalued at 7% for one year.
This calculates to £6.16 (of which £4.46 is Post 88) added to the GMP under the TEC National Pension Scheme gives a total GMP of £7.16 (Post 88 £5.46).”
39. GMPF telephoned Mercer on 19 October 1998 about Miss McLaughlin’s transfer value and was informed that the amount of the transfer value was under discussion with the Actuary.

40. By a letter to Mercer, dated 17 November 1998, the Actuary provided a transfer calculation for Miss McLaughlin, and added that:

“I refer to your letter of 6 July 1998 in which you asked for a transfer-out quotation for J M McLaughlin. The reason for the delay in dealing with this case is because of the confusion over the GMP information.

… All these figures are as at the member’s date of leaving the Walsall TEC.  Note also that the GMP figures disagree with the member’s original leaving service statement, which you may feel needs to be revised as the estimated benefits at retirement date will now be significantly different from the original estimates.”

41. By a letter to GMPF, dated 20 November 1998, Mercer stated that the transfer value from the TEC Scheme had been reduced to £13,809 and, as the change might cause review of any advice given to Miss McLaughlin, the payment of the transfer value would be deferred until 4 December 1998.  The transfer value was broken down to show the value of the GMP included, as £4,084, and the non-GMP benefits included, as £9,725, to give the total transfer value of £13,809.  No other information was provided.
42. GMPF contacted Mercer, on 24 November 1998, about the amount of the GMP included in the transfer value.  On being informed of the amount of £7.02 per week, GMPF then had three different GMPs.  After two further telephone calls from GMPF, Mercer said that confirmation was still being awaited from the DSS.  Mercer again contacted DSS, on 7 January 1999.  A telephone note states:

“Phoned to satisfy GMP queries.

She said that the total GMP is £7.02, £5.36 post 88.

She said that the revaluation rate on the transfer had actually been changed [and] on their new system they couldn’t tell what it is now, or even what is was before.

I advised that we are waiting to pay out a transfer value and need the confirmation asap.

She was to request the file from archiving and will let me know.

This will however take about 2 weeks.

Phoned (GMPF) and confirmed the situation.
GMP of £7.02 is correct”
43. Mercer issued a cheque to GMPF, on 19 January 1999, for Miss McLaughlin’s transfer value of £13,809 but only confirmed to GMPF, on 12 February 1999, that the GMP of £7.02 was correct, 
44. On 5 May 1999, GMPF requested Miss McLaughlin’s pay from Manchester City Council.  She was then informed by GMPF, on 19 May 1999, that the revised figure of £13,809 received from the TEC Scheme, at a Relevant Age of 33, had purchased her 4 years 156 days additional Pensionable Service in the LGPS.  The Pensionable Salary on which the calculation had been based was £16,770, as at 21 January 1999, the date on which the transfer payment had been received from Mercer. 
45. Miss McLaughlin completed an application form, on 29 October 2002, to invoke the LGPS’s Internal Dispute Resolution (IDR) Procedure.  She complained about the time taken in the transfer process and loss of additional Pensionable Service, and asked if her application could be considered outside of the normal six-month time limit for complaints, as she had been suffering from medical problems from 1997 up to 2001.  She also made a similar complaint to Mercer, on 2 January 2003.  Both IDR applications were considered but her complaints were rejected.

SUBMISSIONS

46. Miss McLaughlin says that:
46.1. the transfer took some three and a half years to complete;

46.2. she signed transfer acceptance forms, on 27 August 1996, for the First Transfer Value and on 19 January 1998, for the Second Transfer Value; and
46.3. she suffered a loss of additional Pensionable Service when she was eventually provided with just 4 years’ 156 days’ additional Pensionable Service in the LGPS, on 19 May 1999.

47. GMPF says that:
47.1. although Miss McLaughlin signed an acceptance form, on 27 August 1996, for the First Transfer Value of £12,079, no payment was received from Mercer;
47.2. Mercer then issued the Second Transfer Value of £14,526 based on a calculation, dated 13 October 1997, but GMPF did not provide Miss McLaughlin with an estimate of the additional Pensionable Service in the LGPS, until 14 January 1998, which she accepted on 19 January 1998;
47.3. Mercer appears to have taken the view that the application for the Second Transfer Value was received outside of the guarantee period (even though the request for the First Transfer Value had never been withdrawn);
47.4. it was not until 20 November 1998 that the figure of £13,809 was provided, and the additional Pensionable Service in the LGPS given to Miss McLaughlin was 4 years 156 days;
47.5. there were four reasons why the final award of additional Pensionable Service for the Third Transfer Value was different to the Second Transfer Value:

a. the amount was some 5% lower;

b. Miss McLaughlin’s annual rate of pay had risen by around 6% between December 1997 and January 1999;

c. the yield on index-linked Government Stock used in the calculations fell from 3.08% in December 1997 to 2.12% in January 1999; 

d. Miss McLaughlin was one year older; and
e.
with hindsight, it would have been appropriate to have warned Miss McLaughlin of the reduction in the final transfer value, which would have allowed her to withdraw or confirm her request for the transfer.

48. Mercer says that:
48.1. at the time in question it was not general policy for Mercer to confirm GMP information with the DSS when issuing guaranteed transfer value statements;

48.2. Mercer would only seek to confirm the GMP information with the DSS if Mercer had reason to doubt the GMP details it was relying upon;

48.3. at the time of the First Transfer Value, dated 19 July 1996, confirmation of the GMP was still awaited;
48.4. the First Transfer Value was marked as not guaranteed;
48.5. although the GMP confirmation was still outstanding, and on the basis that this would be forthcoming, the Second Transfer Value was issued, dated 13 October 1997, which was guaranteed for three months;
48.6. Mercer’s letter to GMPF, dated 27 October 1997, stated that confirmation of the GMP details would be required before the Second Transfer Value cheque could be released;
48.7. in the event, the GMP confirmation was not received until the second half of 1998, but that was largely irrelevant, as the required acceptance form for the Second Transfer Value was signed on 19 January 1998 and, therefore, outside of the three month guarantee period;
48.8. in situations where there was uncertainty regarding the GMP details, Mercer would have put on hold paying out the transfer value;
48.9. where Mercer did not envisage the GMP details being clarified before the end of the guaranteed period, they would have discussed with the trustees of the TEC Scheme the possibility of applying for an extension of time for making the payment until they received verification of the details from the DSS;
48.10. if having received verification, the GMP amount was different to the amount that Mercer originally quoted, they could then adjust the figure having consulted the trustees to reflect this;
48.11. the payment in November 1998 was delayed in order to allow Miss McLaughlin time to consider whether the payment should go ahead;
48.12. the time taken to provide the actual figure was not unreasonable given the difficulties in obtaining the necessary information;
48.13. the reduction in the number of added years provided in the LGPS does not necessarily imply a reduction in the value of the benefits transferred from the TEC Scheme;
48.14. Mercer does not accept any responsibility for the delay that occurred and suggests that commendable diligence was shown in maintaining the pressure on other parties concerned for the information required; 
48.15. the differences in the additional Pensionable Service that Miss McLaughlin received in the LGPS were for reasons outside of Mercer’s control; 

48.16. Mercer should not be penalised for not taking an overly strict view of the fact that Miss McLaughlin missed the deadline and for continuing to process the Second Transfer Value, albeit on an adjusted basis;

48.17. it is not agreed that there was no need to readjust the Second Transfer Value and that there was no overriding requirement to verify the GMP;
48.18. it is a requirement of legislation and trust law that where trustees make a transfer payment from a pension scheme, the transfer payment is correctly calculated and any GMP correctly identified; and

48.19. because of the uncertainty in Miss McLaughlin’s case, Mercer therefore needed to verify her contracted-out history and the amount of her GMP with the DSS in order to be confident that the correct transfer payment would be made.
CONCLUSIONS
49. While I agree with Miss McLaughlin that a period of over three years to complete a transfer is excessive, I need to examine the reasons for the delay and the information provided to Miss McLaughlin during this period to determine whether there has been any maladministration.  
50. It is clear from Mercer’s letter of 17 July 1996 (see paragraph 10) that GMPF had been informed that the First Transfer Value was not guaranteed.  There is no evidence to show that GMPF had informed Miss McLaughlin that the First Transfer Value was not guaranteed.  The acceptance form Miss McLaughlin had completed in respect of the First Transfer Value (see paragraph 14) informed her that the 6 years 159 days additional Pensionable Service was only estimated and that the actual additional Pensionable Service she would receive would not be known until the transfer payment was made.
51. When the First Transfer Value was quoted, Miss McLaughlin completed an application to transfer her benefits from the TEC Scheme to the LGPS.  However, the application did not state the value of her benefits to be transferred.  Mercer had informed GMPF that the First Transfer Value was not guaranteed and the reason for this was because Miss McLaughlin’s GMP had yet to be agreed with the DSS, which was not in accordance with Mercer’s general policy at the time.  However, Miss McLaughlin had agreed with the DfEE to wait for the actual GMP to be transferred from the PCSPS to the TEC Scheme to be confirmed by the DSS before proceeding with that transfer.
52. The DfEE’s letter of 15 August 1996 to Miss McLaughlin (see paragraph 12) shows that the transfer of her benefits from the PCSPS to the TEC Scheme had not at that time been fully finalised.  The reason for this was because the GMP in respect of her PCSPS pension had yet to be confirmed by the DSS.  According to Miss McLaughlin’s handwritten note, in which she records that she telephoned the DfEE and agreed to wait for the actual GMP figure to be confirmed before proceeding with the transfer, she states that she was assured that it “would not affect anything”. However, this assurance is contrary to the DfEE’s statement that the actual GMP figure received from the DSS may result in a difference to the transfer value payable.
53. The DSS first calculated Miss McLaughlin’s GMP around September/October 1996.  Mercer did not agree with the DSS’s calculations and queried the matter, because the amounts conflicted with the information received from the Actuary with regard to the GMP transferred in from the PCSPS.  The DSS then sent Mercer details of Miss McLaughlin’s contracted-out earnings for the period 17 December 1984 to 10 December 1995.  However, Mercer chased the DSS for a response to its letter of 22 October 1996 in March and again in August 1997 (see paragraphs 20 and 21).  Details of Miss McLaughlin’s contracted-out earnings were received by Mercer in August 1997 and the information was passed to the Actuary on 30 September 1997 in order that the transfer value could be calculated.

54. The Second Transfer Value was calculated by the Actuary in October 1997, and, soon after, this information was passed on to GMPF and Miss McLaughlin, informing them that this figure was guaranteed until 13 January 1998.  Mercer in passing on this information to GMPF stated that the GMP matter had been resolved (see paragraph 24).  In addition, on the RD654A form sent subsequently by the DSS to Mercer in November 1997 (see paragraph 26) showing a total GMP of £7.02 per week revalued at a fixed rate of 7%, there is a handwritten note indicating that the figure is correct.
55. GMPF informed Miss McLaughlin, on 14 January 1998, one day after the guarantee had expired, of the additional Pensionable Service that could be secured with the Second Transfer Value under the LGPS.  Thus, the guarantee period had already expired by the time Mercer received the application for the Second Transfer Value.

56. GMPF ought to have been aware that the guarantee on the Second Transfer Value would expire on 13 January 1998.  However, by the time GMPF advised Miss McLaughlin of the additional Pensionable Service that could be secured for her under the LGPS, the guarantee on the Second Transfer Value had already expired.  I can see no reason for GMPF’s delay in dealing with this matter. 
57. However, Mercer has said that even though the Second Transfer Value was stated as being guaranteed for three months, because confirmation of Miss McLaughlin’s GMP was outstanding, it would not have made payment even if the application was received within the guaranteed period.  Moreover, Mercer’s response on receipt of the application was to say, “I am unable to enclose a settlement cheque at the present moment”, which suggests to me that they were prepared to treat the Second Transfer Value as having been accepted, albeit that they maintained it required adjustment before they could issue a cheque.  Therefore, even though GMPF’s failure to send Mercer the application within the guaranteed period would be considered as maladministration, it did not result in an injustice to Miss McLaughlin as Mercer were not attaching their refusal to pay to the fact that the guarantee period had expired.  I therefore do not uphold the complaint against GMPF.
58. However, Mercer’s claim that it had to confirm Miss McLaughlin’s GMP with the DSS before the transfer value could be paid contradicts the confirmation to GMPF that the matter regarding the GMP had been resolved and also the handwritten note from Mercer on the later RD654A confirming that the GMP figure of £7.02 per week was correct.  The GMP figure finally accepted by Mercer in January 1999 (see paragraph 42) was the same figure, £7.02 per week, as that confirmed in November 1997 by the DSS.  Consequently, I am not convinced by Mercer’s claim that it needed to confirm Miss McLaughlin’s GMP with the DSS before payment of the transfer value could be paid.
59. At the time it received the application in February 1998, Mercer did not state that the transfer value would need to be recalculated.  Instead, Mercer informed GMPF that the GMP had yet to be confirmed and would contact GMPF when confirmation was received.  The fact that Mercer did not request the completion of a fresh application would indicate that Mercer had accepted the application it received in February 1998 and intended to readjust the Second Transfer Value, as opposed to recalculating the transfer value.  When, eventually, in November 1998 Mercer contacted GMPF with a revised value, this was clearly not the issue of a formal third transfer value, rather it was an indication that they were now ready to pay as already requested and confirmation of what the amount would be.  Mercer did not then pay immediately as the amount had changed and they felt this might affect the proposed transfer. 
60. I find Mercer’s attempt to reconcile the issue of a guaranteed transfer value, with the need to subsequently adjust it, confusing and unconvincing.  Having accepted the application in February 1998, I can see no reason why Mercer needed to readjust the Second Transfer Value.  There was no overriding requirement to confirm the GMP and Mercer could have made payment of the guaranteed Second Transfer Value soon after it received the application.  It could have insisted on issuing a third transfer value as the guarantee period had been missed, but did not do so.  I find that Mercer’s delay in paying the Second Transfer Value is maladministration.  I have no reason to believe that, if Mercer had settled the Second Transfer Value promptly, it would not have secured for Miss McLaughlin her 6 years 96 days additional Pensionable Service under the LGPS.  Clearly, Miss McLaughlin has suffered an injustice and I therefore uphold the complaint against Mercer.
DIRECTIONS
61. I direct that within 28 days of the date of this Determination, GMPF shall inform Mercer of the cost of augmenting Miss McLaughlin’s additional Pensionable Service from 4 years 156 days to 6 years 96 days.  I further direct that within 14 days of being informed of the above cost, Mercer shall pay GMPF the sum required to augment Miss McLaughlin’s additional Pensionable Service.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2007


- 1 -


