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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs P Bishop

Plan
:
Automated Security (Holdings) PLC Group Pension Plan

Trustees
:
The Trustees of the Automated Security (Holdings) PLC Pension Plan

MATTERS FOR DETERMINATION

1. Mrs Bishop has complained that the Trustees have refused to honour an agreement to pay her a 35% widow’s pension on the death of her former husband.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules 1984

3. Rule 10 provided,

“Pension to a Member’s Dependant
On giving notice in writing to the Trustees not less than 31 days before his pension under Rule 4, 5, 6 or 13 is due to commence (“the Due Date”) a Member may elect to surrender part of the said pension for a deferred pension of not less than £52 per annum to commence on the Member’s death after the Due Date and payable for the remainder of the lifetime of a Dependant provided that

(a) the Dependant’s pension when added to the Widow’s Retirement Pension which would be payable (if any) if the Member were to die on the day following his retirement does not exceed the remaining pension payable to the Member…

The Dependant’s pension shall be of such amount as the is in the opinion of the Actuary equivalent to the pension surrender having regard to the age of the Dependant at the date of the Member’s retirement…”

4. ‘Dependants’ were defined as,

“the Member’s spouse and any other individual who in the opinion of the Trustees is wholly or partly maintained or given regular financial assistance by the Member”

5. Rule 11(b) provided,

“Widow’s Retirement Pension
If a male Member dies on or after [1 April 1978] in receipt of a pension… a pension shall be paid to the Widow and if there shall be no Widow or on the death of the Widow if there shall be a Child or Children surviving them to such Child or Children…”

6. ‘Widow’ was defined as,

“the woman to whom a Member is married at the date of his death”

Trust Deed and Rules 1992

7. Clause 18(1) of the Trust Deed dated 16 June 1992 provides,

“NO trustee of the Plan shall as a trustee of the Plan be personally responsible or liable for anything whatever except for breach of trust knowingly and intentionally committed by him.”

8. Clause 35(1) provides,

“UPON the payment by the Employer of such additional contributions (if any) as the Trustees on Actuarial Advice may consider appropriate and subject to any undertakings given by the Trustees or the administrator of the Plan (as defined in section 612 of the 1988 Act) to the Board of Inland Revenue the Trustees may with the consent of the Employer augment any of the Relevant Benefits to which any person may be entitled under this Deed or the Rules or provide Relevant Benefits for such Employees or former Employees of any of the Employers or for such Dependants or relatives of any such Employees or former Employees as the Trustees may determine but so that the amount of any Relevant Benefits shall not exceed the appropriate maximum referred to in the Schedule to the Rules.”

9. Rule 10(E) provides,

“A Member may by notice (in such form as the Trustees prescribe or may otherwise accept) given to the Trustees not less than 31 days (or such other period as the Trustees may from time to time determine) before the Member’s pension becomes payable elect to surrender a part of the pension payable to him under the Plan in exchange for a pension to be paid to a Dependant approved by the Trustees or to the Member’s Spouse as a result of his death either after his pension has become payable or after his Normal Retirement Date …”

10. ‘Dependant’ is defined as,

“in relation to a Member his spouse or any individual whether or not a relative who in the opinion of the Trustees is or was when the Member dies wholly or in part financially dependent upon the Member”

11. Rule 13 provides,

“On the death of a pensioner there shall be payable any benefits payable in this event secured by voluntary contributions to the Plan and:-

(i) if such Pensioner leaves a spouse a pension to such spouse equal to half of the Pensioner’s Pension …

For the purposes of this Rule:-

(i) the expression “Pensioner’s Pension” means …

(ii) the expression “spouse” means the spouse to whom the Pensioner is married at the date of the death;

(iii) notwithstanding anything to the contrary in this Rule if a Pensioner dies leaving more than one spouse the spouse’s pension shall be payable in such shares to such one or more of such spouses as the Trustees shall from time to time determine.”

The 1982 Scheme Booklet

12. The 1982 Booklet stated,

“Should you die after retirement there will be payable:

(i) if 5 years’ payments of pension have not been made …,

and

(ii) a widow’s pension payable to the person to whom you were married at retirement of 1/160th of Final Pensionable Salary for each year of Scheme Service after 1st April 1978

… You can choose to receive a smaller pension, subject to certain conditions, to provide a pension for your dependants on your death after retirement.”

The 1988 Booklet

13. The 1988 Booklet stated,

“The treatment of those benefits which are payable on your death may be affected by your divorce. If you are in the process of becoming divorced you should raise this question with your legal adviser.”

Background

14. Mr and Mrs Bishop separated in November 1985 and in March 1987 signed a Deed of Separation. Under this Deed, Mr Bishop agreed that, if he predeceased her, Mrs Bishop would receive a yearly sum equal to 35% of the ‘Widow’s Pension’ or £7,162.05, whichever was the greater. Mr Bishop undertook to ‘establish such arrangements by way of insurance or under his pension scheme’ as would secure this arrangement and to provide documentary evidence thereof.

15. On 17 September 1987 Mr Bishop wrote to the Trustees,

“My former wife (Patricia Ann Bishop) is financially dependent on the maintenance payments I make to her as provided under a Separation Agreement.

In the event that after my retirement I predecease my former wife I have undertaken to make arrangements for her to receive an amount that should be equal to 35% of the widow’s pension or £7,162.05, whichever shall be the greater.

In complying with this undertaking, I should be grateful if you as Trustees of the Automated Security (Holdings) Pension Scheme, would be prepared to consider allocating 35% of the post-retirement widow’s pension, which would be payable after my death, in favour of my former wife, on the grounds that she is a person who is financially dependent on the provisions made by me. Please could you confirm you would be prepared to act in this way.”

16. On 2 October 1987 two of the three Trustees at the time signed a letter in which they agreed to Mr Bishop’s proposed arrangement for his former wife. The letter stated,

“We refer to Mr Bishop’s letter dated 17 September 1987 setting out the details and circumstances in which he would like 35% of his post-retirement widow’s pension, payable after death, be made payable to his former wife (Patricia Ann Bishop).

We are pleased to confirm that we are prepared to agree to such an arrangement and to act accordingly.”

17. The letter was addressed to a Mr Mabey at Smith & Williamson. The Trustees have confirmed that Smith & Williamson were not the Scheme Administrators but provided financial advice to the individual members of the Automated Security (Holdings) PLC (the Company) Board, including Mr Bishop. Mrs Bishop states that a copy of this letter was given to her ex-husband and he in turn gave a copy to her.

18. Mr Bishop retired in 1991. On 18 January 1993 Mr Bishop wrote to the Company Secretary, Mr Strudwick, requesting some information about pensions. He asked,

“Firstly, with regard to my own, as you are probably aware in the event of my death my former wife would receive 35% of the widows pension or £7,162.05 whichever shall be the greater.

This was agreed with ASH and the Trustees in correspondence dated 17th September & 2nd October 1987 with Simon Knott and David Waller which I am sure will be on file.

With this in mind could you kindly inform me of the current amount of Widows Pension and does this alter annually in line with inflation?

Also Paul now that June has retired have you any details of her Pension …

I would also be grateful if you could advise me if there will be any discretionary or inflation increases in 1993. As Corrons no longer handle my pension, I am not kept informed.”

19. Mr Strudwick, who was also a Trustee at this time, passed this letter on the Friends Provident, who were then administering the Plan, and asked that it be given ‘some degree of priority’ because of Mr Bishop’s status. Friends Provident wrote to Mr Strudwick on 11 February 1993,

“Answering the queries in the order raised,

(1) I cannot find any record concerning the payment of part of the widow’s pension to Mr Bishop’s former wife in the information provided by WF Corroon, and there is no reference to this in the Trustees Minutes that have been passed to us.

I have written to Geoff to establish whether W F Corroon have any indication of this on their records that they may have overlooked in transferring the data. It would be helpful if you could let me know whether you have any record of this in your own files.

(2) The widow’s pension would be calculated as 50% of the member’s pension at the date of death. The potential widow’s pension would, therefore, increase in line with the member’s pension…

(3) I enclose a quotation showing the benefit that would be payable to Mrs J Bishop …

(4) A letter has been sent to Mr Bishop advising him of the latest discretionary increase.

I hope that this gives Mr and Mrs Bishop the information that they require as far as is possible at this stage, whilst we continue to investigate the situation concerning a possible benefit for the member’s former wife …”

20. Also on 11 February 1993 Mr Bishop’s solicitors wrote to Mr Strudwick informing him that a court order had been made on 7 January 1993 requiring Mr Bishop to pay £1,007 per month to his former wife. Mr Strudwick also passed this letter on to Friends Provident. On 22 February 1993 W F Corroon (the former administrators) wrote to Friends Provident,

“During April 1981 (sic) Mr Bishop sought advice as to the provision of maintenance payments to his former wife with an applicable proportion being 35% of his own pension payment.

We advised that the total payment due to Mr Bishop as at the date of early retirement (1 May 1991) from the Plan was £33,187.45. It was also advised that any part of the Plan Pension is not transferrable and must be paid to Mr Bishop’s personal account with the necessary tax deductions. Mr Bishop was advised to contact his accountant and liaise with the company regarding his tax implications.”

21. Friends Provident wrote to Mr Strudwick on 2 March 1993 explaining that W F Corroon had confirmed that a query had been raised but this only related to payment of part of Mr Bishop’s pension rather than the widow’s pension. They said their technical section was looking into the possible payment of part of the widow’s pension to Mrs Bishop in the event of Mr Bishop’s death. Friends Provident wrote to Mr Strudwick again later in March 1993,

“… the scheme rules only allow for the pension entitlement payable following the death of a pensioner to be paid to the pensioner’s spouse. Spouse is defined as the spouse to whom the pensioner is married at the date of his death.

Whilst the rule goes on to allow the spouse’s pension to be payable in shares should the member have more than one spouse, I believe that this section of the rule only relates to existing spouses in polygamous marriages.

Therefore, as they stand, the rules would not appear to permit payment of any of the 50% death in retirement pension to the member’s former wife …

If the trustees do wish to provide a pension to the member’s ex-wife on his death, this could be dealt with under the augmentation rule which allows payment of a separate pension to any individual whom the trustees consider are financially dependent on the pensioner. However, this would be payable as an additional benefit under the scheme over and above the 50% pension to which the current spouse is entitled. The total benefits payable to his spouse and any other dependants should not exceed the Inland Revenue maximum payable, calculated as two thirds of the member’s pension.

Whilst the rules give the member the option to surrender part of his own pension to provide a pension on his death to a named dependant (as defined above), this option does not appear to have been elected.

At present, I would not have thought that payment of pension to the member’s previous wife could be enforced upon the trustees, and that this is something that the member’s former wife would need to look to recover from the member’s estate or his current wife, their having received any payments from the pension scheme.”

22. Mr Bishop died in June 2001. Since his divorce from Mrs Bishop, Mr Bishop had remarried. Mrs Bishop contacted the Trustees in December 2001. On 15 January 2002 the Trustees’ solicitors, Allen & Overy, advised Mrs Bishop’s solicitors that Mr Bishop had not been in a position to authorise the Trustees to pay a pension to Mrs Bishop when, under the Scheme Rules, it was due to be paid to a third party. They said that the Trustees were not obliged to comply with Mr Bishop’s instructions.

23. In response to an enquiry from Mrs Bishop’s OPAS adviser, Allen & Overy said that the Trustees had discretion, with the consent of the employer, under Clause 35 of the Trust Deed and Rules to pay an ex-gratia pension to Mrs Bishop. They said that the pension Mrs Bishop was seeking amounted to £7,962.23 p.a. and it was not possible to pay this without the agreement of the employer to fund the benefit. The Trustees have since confirmed that they approached the Company with a view to seeking funding for an ex-gratia pension for Mrs Bishop. They say that the Company is not willing to consider a request for such funding.

The Trustees’ Position

24. According to the Trustees, they were not informed of Mr and Mrs Bishop’s divorce  at the time when that happened. The Trustees point out that while Mr and Mrs Bishop were separated but not divorced Mrs Bishop would have automatically qualified for all of the post- retirement widow’s pension under Rule 11. The Trustees note that Mrs Bishop has said that the decree absolute was granted on 8 September 1987, i.e. prior to Mr Bishop’s letter, but say that they have never been provided with full documentary evidence.

25. The Trustees do not agree that Mr Bishop’s letter of 17 September 1987 and the Trustees’ letter of 2 October 1987 form a legally enforceable contract between Mr Bishop and the Trustees. They do not believe that the key elements to form a contract (offer, acceptance, consideration and the intention to enter into legal relations) exist. The Trustees do not accept Mrs Bishop’s suggestion that Mr Bishop provided consideration by paying contributions to the Plan. The Trustees say that, given the lack of consideration, it would be inappropriate to decide that there is either an express or implied contractual agreement between Mr Bishop and the Trustees. They go on to say,

“Given that there is no contractual agreement between Mr Bishop and the Trustees which Mr Bishop would have been able to enforce, it follows that there is no agreement which Mrs Bishop can enforce. However, in any event the rules of privity of contract would prevent a third party, a possible beneficiary of a contract like Mrs Bishop, from being able to enforce the terms of the contract, if that beneficiary were not an actual party to the contract, unless the beneficiary gave some consideration in respect of that contract. In this case Mrs Bishop herself has given no consideration to the Trustees. Also the Contracts (Rights of Third Parties) Act 1999 was obviously not in force in 1987 and so would not impact on this.”

26. The Trustees also disagree that they are estopped from setting aside the October 1987 letter. They say that the general principle of estoppel provides that it ‘can only be used as a shield rather than a sword’. In other words it may be used as a defence against, for example, the reclamation of an overpayment but not to establish entitlement to a benefit.

27. The Trustees deny that there was a breach of a ‘duty to take reasonable care in signing the Trustees’ letter’. They say that, when the letter was signed, Mr and Mrs Bishop were only separated and therefore Mrs Bishop would have qualified for a pension under Rule 11. The Trustees assert,

“In any event, the Trustees do not accept that any representations were made to Mrs Bishop in the Trustees’ letter. The onus is on Mrs Bishop to show that, on the balance of probabilities, the Trustees failed in their duty to take reasonable care in signing the Trustees’ letter.”

28. The Trustees also deny that they were under any obligation to monitor Mr and Mrs Bishop’s marital status after 1987. They say that the responsibility lay with Mr and Mrs Bishop to inform the Trustees of the change in their circumstances. The Trustees say that they did not know whether Mr Bishop would have to surrender part of his pension immediately before his retirement or whether the Deed of Separation might have been altered by the parties. They say that there was no duty on the Trustees to ask Mr Bishop immediately before his retirement if he was divorced and, if so, whether he wanted to use the provisions of Rule 10(E). The Trustees do not consider Mr Bishop’s letter of 17 September 1987 to constitute a surrender under Rule 10(E) because he did not elect to surrender his own pension.

29. The Trustees do not accept that there has been any breach of trust. They say that they are bound to act in accordance with the Plan’s Trust Deed and Rules. The Trustees point out that they were not parties to the Deed of Separation and that it is not legally binding upon them. They assert,

“When the Trustees signed the Trustees’ letter, Mr and Mrs Bishop were not divorced and so Mrs Bishop would automatically have qualified for all of the post-retirement spouse’s pension. At most, therefore Mrs Bishop has only been a contingent beneficiary of the Plan whose interest in any benefits payable from the Plan would only have vested if Mr Bishop pre-deceased her prior to her divorce. However this did not happen. Once Mrs Bishop became divorced she ceased to be even a contingent beneficiary since Mr Bishop did not surrender part of his pension for her in accordance with Rule 10(E) of the 1992 Rules – instead on retirement, Mr Bishop made maintenance payments to Mrs Bishop equivalent to 35% of his own pension from the Plan. The Trustees therefore deny that they owed any ongoing fiduciary duty to Mrs Bishop.”

30. The Trustees point out that the Rules of the Plan allowed Mr Bishop to surrender part of his pension to provide a dependant’s pension for Mrs Bishop. He could have elected to surrender a sufficient part of his pension to provide Mrs Bishop with a pension payable on his death equivalent to 35% of the widow’s pension. The Trustees say that they would have been prepared to make such an arrangement. They believe that Mr Bishop would have been aware of this option because it was mentioned in the 1982 Booklet (see paragraph 12). The Trustees also point to the statement in the 1988 Booklet concerning the effects of divorce (see paragraph 13).

31. The Trustees have referred to the correspondence in 1993 between Friends Provident, W F Corroon and Mr Strudwick. They say,

“This correspondence shows that Mr Bishop approached WF Corroon in April 1991 (I read the reference … to April 1981 as a mistake for April 1991) for advice as to the provision of maintenance payments to his former wife. This was shortly before the date of his early retirement on 1 May 1991. He was advised that “any part of the Plan Pension is not transferable” and to contact his accountant and liaise with the company regarding tax. Friends Provident clearly advised in the later correspondence that part of the widow’s pension cannot be paid to the member’s former wife. They also point out that augmentation is possible up to Revenue limits to provide an additional pension to the ex-wife and that the member has the option to surrender part of his pension to provide a pension to a named dependant (which Mr Bishop did not do).”

32. According to the Trustee, they have been advised by the Plan’s Actuary that an additional employer’s contribution would have to be paid into the Plan if an ex-gratia pension were to be paid to Mrs Bishop. They calculate that the cost of providing a pension of £8,201 p.a. (35% of the spouse’s pension) for 15 years (based on standard mortality tables), plus arrears for two years, would be £139,417, which would increase to £178,500 with a 3% p.a. escalation. They calculate the total cost based on a 25 year mortality rate to be £299,000.

33. The Trustees also state that, even if the Company were willing to pay the additional contributions, the pension would have to be cut back because of Inland Revenue limits. These, they say, are two-thirds of the maximum pension which could have been provided for Mr Bishop at his retirement, increased in line with the Retail Prices Index.

34. In the event that Mrs Bishop’s complaint is upheld, the Trustees will seek to rely on the exoneration clause (see paragraph 7). They refer to case law
 for authority for the principle that the exoneration clause applies to former as well as current trustees.

35. The Trustees say that no funds were allocated for the payment of a pension to Mrs Bishop and therefore a funding request would need to be made to the company, which has already been declined.

36. The Trustees also state that the Scheme was merged with two other pension schemes on 1 April 2005 to form a new scheme; the Tyco Holdings (UK) Limited CARE Pension Scheme. All the assets and liabilities of the existing schemes have been transferred to the new scheme and this scheme is underfunded.

Mrs Bishop’s Response

37. Mrs Bishop states that the Decree Absolute was granted on 8 September 1987 (prior to Mr Bishop’s letter of 17 September 1987). She says that the two Trustees who signed the 2 October 1987 agreement had been colleagues of Mr Bishop since the early 1970’s and regularly socialised with both her and her ex-husband. Mrs Bishop points out that they were fellow directors in 1987. She also points out that Mr Bishop refers to her as his ‘former wife’ in his letter and this is echoed in the Trustees’ letter. Mrs Bishop says that Mr Bishop’s second wife was his long-standing secretary and was well known to the Trustees. She believes that, under the circumstances, the Trustees concerned would have been well aware of Mr Bishop’s divorce and subsequent re-marriage.

38. Mrs Bishop states that, as a consequence of being refused a pension by the Trustees, she has had to take steps to sell her home.

Inland Revenue Practice Notes IR12

39. IR12 (2001) states,

“Widows’, Widowers’ and Dependants Own Right Pensions

12.2 An approved scheme may provide a pension for a widow, widower or dependant of an amount not exceeding 2/3rds of the maximum pension that could have been approved for the employee on his or her retirement if he or she had had no retained benefits, increased in proportion to the subsequent rise in the retail price index...

12.3 Where the category of widow, widower and dependants includes more than one person, separate pension may be provided for each. No individual pension may be greater than the limit specified in the preceding paragraph. Where more than one is to be paid the total must not exceed the full amount of the maximum employee’s pension on the basis described in that paragraph. Subject to these limits, the benefits may be shared in any proportions desired.”

CONCLUSIONS

40. I agree with the Trustees that Rule 11 of the 1984 Rules did not provide for them to split the widow’s pension between Mrs Bishop and the late Mr Bishop’s widow. Rule 13 of the 1992 Rules similarly does not provide for the widow’s pension to be split between the current and any former spouses. The reference in Rule 13 to the Trustees splitting the pension between spouses relates to more than one current spouse, i.e. a polygamous marriage.

41. In fact there were only two ways in which Mrs Bishop might have been provided with a pension under either the 1984 Rules or the 1992 Rules; either Mr Bishop could have surrendered part of his pension at the time of his retirement or the Trustees could have exercised their discretion to provide a dependant’s pension. In his letter of 17 September 1987 Mr Bishop informed the Trustees that he had undertaken to make arrangements for Mrs Bishop to receive an amount equal to the greater of 35% of the widow’s pension or £7,162.05 should he predecease her. He asked the Trustees to consider allocating 35% of the post-retirement widow’s pension to Mrs Bishop on the grounds that she was financially dependent upon him. The Trustees agreed to this arrangement even though it was not an option under the Rules of the Plan.

42. What the Trustees should have done is to have informed Mr Bishop that it was not possible for them to allocate the widow’s pension in this way. I would not go as far as to say that they should have advised him that it would be necessary for him to surrender part of his pension on retirement in order to achieve the required pension for Mrs Bishop. However, had the Trustees informed Mr Bishop of the correct position under the Rules of the Plan in relation to his request, this would have alerted him to the fact that he needed to make some other arrangements. I find that, on the balance of probabilities, Mr Bishop would have made suitable alternative arrangements for Mrs Bishop had he been correctly informed. Up until his death in 2001 Mr Bishop had been paying the agreed maintenance and I have no reason to think that it would have been his intention to default thereafter.

43. The Trustees have drawn my attention to the correspondence with W F Corroon and Friends Provident in 1993. The letter from W F Corroon indicates that Mr Bishop was told that no part of his own pension could be transferred directly to Mrs Bishop and would have to be paid to his own account. It does not relate to the issue of the widow’s pension. The correspondence between Friends Provident and Mr Strudwick indicates that the Trustees were made aware in 1993 that they could not fulfil their promise to Mr Bishop to allocate 35% of the widow’s pension to Mrs Bishop. There is nothing to indicate that Mr Bishop was ever made aware of this.

44. Friends Provident informed the Trustees that they had two options; either to provide a dependant’s pension for Mrs Bishop in addition to the widow’s pension or to leave Mrs Bishop to claim from her former husband’s estate. They advised the Trustees that Mrs Bishop could not enforce the promise to pay her 35% of the widow’s pension on the death of her former husband. There is no evidence to suggest that the Trustees did anything more after this other than to ‘let sleeping dogs lie’ until Mr Bishop’s death.

45. The letter signed by the Trustees on 2 October 1987 was clearly incorrect. However, the provision of incorrect information does not, of itself, give rise to an entitlement that does not otherwise exist under the Rules of the Plan. I am inclined to agree with the Trustees on the question of whether or not a contract existed between themselves and Mr Bishop. There does not appear to have been any offer or acceptance and I do not agree that Mr Bishop’s ordinary Plan contributions should be viewed as consideration.

46. It was, however, foreseeable at the time that both Mr and Mrs Bishop would rely on the information in the letter. Mr Bishop clearly sets out the reasons for his request and the nature of his obligation to Mrs Bishop. I do not find that it was unreasonable for either Mr or Mrs Bishop to rely on the statement by the Trustees to the effect that they would allocate part of the widow’s pension to her. As I have said, had the Trustees not misled him, Mr Bishop would have made alternative arrangements to provide for Mrs Bishop. In any event, had he not done so, Mrs Bishop could have taken steps to enforce the Deed of Separation.

47. To avoid injustice arising (and remaining) as a result of the mistaken information in the letter, the parties receiving the information should be put in the position they would have been in had the statement never been made. If that cannot be done then it may be necessary to compensate them for any detriment directly suffered as a result of relying upon the misstatement. In Mrs Bishop’s case the measure of her detriment is the pension her former husband was required to provide for her under the terms of the Deed of Separation, i.e. an annual pension of £7,162.05 or 35% of the widow’s pension payable under the Plan Rules

48. I note that the Trustees take the view that such a pension is limited by reference to the Inland Revenue limits. The pension they may provide by way of a dependant’s pension from the Plan is covered by the Inland Revenue limits. IR12 states that the total pension, i.e. the widow’s pension plus a dependant’s pension should not exceed the maximum pension that the member could draw. The individual pensions are limited to two-thirds of the member’s pension. Since the widow’s pension is 50% of Mr Bishop’s pension and the pension Mrs Bishop is claiming is 35% of the widow’s pension the Inland Revenue limit would not be exceeded.

49. I uphold Mrs Bishop’s complaint against the Trustees. I note that the Trustees intend to rely on Clause 18(1).  The clause protects the Trustees from being personally liable but does not mean that as a body the Trustees or their successors can avoid complying with my directions.  The direction I am making is enforceable through the County Court if need be.  The cost of complying with that direction will fall upon the Scheme (which I understand has, since the events I have been investigating, been merged and is now part of the Tyco Holdings (UK) Limited CARE Pension Scheme).  My directions apply to those who now have the Trustees’ responsibilities acquired as part of that merger.

DIRECTIONS

50. I now direct that, within 28 days of the date hereof, the Trustees shall take steps to provide Mrs Bishop with a pension of the greater of £7,162.05 p.a. or 35% of the widow’s pension which became payable at the date of Mr Bishop’s death. They will arrange for her to receive arrears, together with simple interest at the rate quoted by the reference banks. In addition, they will pay Mrs Bishop £250 for her distress and inconvenience. 

DAVID LAVERICK

Pensions Ombudsman

4 July 2005

� Seifert v The Pensions Ombudsman [1999] 25 PBLR
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