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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Dr A Mannion

Scheme:
Universities Superannuation Scheme (the Scheme)

Respondent:
Universities Superannuation Scheme Ltd (USS)

MATTERS FOR DETERMINATION 

1. Dr Mannion complains that she has received no extra benefit, on her early retirement on the ground of permanent ill-health, despite the Additional Voluntary Contribution (AVC) payments that she made for 7 years under an AVC contract. Specifically, she alleges that:

1.1. The Rules of the Scheme (the Rules) provide for the return of the AVC payments that she made;

1.2. She did not receive a booklet explaining the effect of making AVC payments until after she had entered into the AVC contract;

1.3. In any case, the booklet did not explain with sufficient clarity that the AVC payments might not increase her pension if she retired early on the grounds of ill-health; and

1.4. She has been discriminated against by  comparison with members who retired early on the grounds of ill-health but did not take out AVC contracts, because she has received no greater pension than them despite the AVCs that she has paid.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME RULES

3. The Scheme rules relevant to this matter can be found in the Appendix, together with extracts from the relevant members’ booklet.

MATERIAL FACTS
4. Dr Mannion joined the Scheme in 1977, having transferred in from another scheme. 

5. In the summer of 1994, she was considering entering into an AVC contract to increase her pension on retirement. She had a meeting with a representative of the Scheme’s AVC provider on 29 June to investigate entering into an AVC contract where her AVCs would build up into a fund that would be used at retirement to purchase an additional pension.

6. Dr Mannion also requested details from the Pensions Officer at the University of Reading (the University), her employer, about the alternative method of AVC payments where she could make AVC payments into the Scheme in order to buy added years of service within the Scheme.  On 27 September, she received a memorandum from the University setting out details of the AVCs that could be paid under the Scheme. 

7. In the memorandum the effect of making AVCs was described as follows:

“In return for paying additional contributions, you will be credited with extra years and days of pensionable service- the actual amount depending upon how much you elect to pay and your age at the date you start paying AVCs.”

8. An accompanying table showed the amount of additional service that would be secured by different amounts of AVCs. For example, making AVC payments equal to 8.65% of Dr Mannion’s salary would secure her 5 years extra pensionable service. 

9. Dr Mannion chose this method of AVC payment and opted for the 8.65% option set out above commencing on 1 October 1994.

10. Unfortunately, Dr Mannion was forced to leave her employment because of her poor health. On 10 January 2001, the University and USS agreed that she could take early retirement on grounds of permanent ill-health. A member leaving on these terms in effect has years added to her pensionable service without herself having to make such contributions.  

11. At some stage before 24 June 2001, Dr Mannion realised that her AVC payments were not going to entitle her to a greater pension than she would in any event receive from the scheme as a result of retiring on ill-health grounds. Therefore, she wrote to the University on 24 June expressing her concerns.

12. On 1 July, Dr Mannion retired. 

13. On 8 August 2001, USS issued a statement of her retirement benefits (the Statement). She was awarded a pension and a lump sum based on her pensionable salary and pensionable service. Pensionable service was shown on the Statement as follows:

PENSIONABLE SERVICE
YEARS/DAYS

SECURED BY TRANSFER VALUE
02 years 000 days

SERVICE IN USS
23 years 309 days

SECURED BY AVCs
05 years 000 days

ILL HEALTH ADDITION



(MAIN)
06 years 244 days


(SUPP)
02 years 177 days

TOTAL
40 years 000 days

14. On 19 September 2001, USS responded in writing to Dr Mannion’s letter of 24 June. It said that at the time that the AVC contract was taken out, it was not possible to foresee the circumstances in which Dr Mannion would retire. USS said that it tried to make clear at page 14 of its March 1993 booklet entitled “Paying extra contributions to increase your benefits” (the 1993 booklet) what would happen if a member who made AVC payments retired early on the grounds of permanent ill-health. It also said that if she had used the alternative method of making AVC payments (ie by building up a fund from which to purchase an annuity), this too may not have resulted in a higher pension due to the Inland Revenue limits on the maximum retirement benefits that can be provided. It offered to repay the AVCs made after approval of Dr Mannion’s retirement in January 2001, and said that it was in the process of doing so.

15. Dr Mannion replied that she was particularly concerned that her payment of AVCs had led to her being considerably disadvantaged in comparison with other members retiring on ill-health grounds. She said that she would have been better off placing her AVCs somewhere else, and that the 1993 booklet was not clear, because it failed to mention that the extra years of pensionable service obtained through making AVCs fall within the 40 year cap. She requested repayment of all her AVCs, not just those made since her pension had been approved.

16. USS wrote to Dr Mannion on 15 October 2001, saying that it did not have any discretion to repay AVCs. 

17. Dr Mannion invoked the Scheme’s Internal Dispute Resolution Procedure under which her complaints were not upheld. She asked for assistance from OPAS saying that her understanding of the AVC arrangement was that it would provide extra pension when in fact it had provided nothing. 

18. Dr Mannion supplied OPAS with a copy of the 1993 Booklet saying “I cannot recall when I actually received it; suffice it to say that it was several years ago and may have been 1993 when it was published…I was not given any literature at the time I entered into the AVC contract; I did however discuss it with the Pensions Officer at Reading University.” She also told OPAS that when looking through documents collected by her at the time she commenced AVC payments, Dr Mannion did not find a copy of the 1993 Booklet. This suggested that it had not been in her possession at that time. However, she could not be certain that this was the case.

19. In response to this point, USS say that the 1993 Booklet was in wide circulation after its publication and that it was “standard administration practice” for pensions officers to issue that booklet when enquiries were made about AVCs.

20. Dr Mannion has said that:

20.1. She feels she has been discriminated against, at least in principle. A refund of AVCs is only possible where benefits from the Scheme exceed those allowed under Inland Revenue rules but the Rules of the Scheme would not, in normal circumstances, allow a member to accrue benefits in excess of the Inland Revenue maximum; and

20.2. Had she been aware that there was a slight chance of losing the value of her AVCs, she would have considered an alternative method of paying AVCs. 

CONCLUSIONS

Dr Mannion’s entitlement under the Scheme Rules

21. Dr Mannion’s retirement benefits have been correctly calculated. 

21.1. Dr Mannion had 2 years’ pensionable service secured by her transfer payment and 23 years 309 days’ pensionable service from her service under the Scheme. 

21.2. Added to this is the extra pensionable service from her AVCs. Dr Mannion started making AVC payments over 5 years before her retirement, so she is entitled under rule 7.3(c) to be credited with the full amount of extra pensionable service set out in her AVC contract, namely 5 years, despite the fact that she did not all make all the AVC payments set out in the AVC contract because of her early retirement (Rule 7.3(c)).

21.3. The extra pensionable service credited to her under rule 10.4(c) because of her early retirement on grounds of permanent ill-health  is then added. Dr Mannion falls within proviso (ii) of rule 10.4(c) because she had more than 10 years’ pensionable service. Therefore, the extra pensionable service credited to her under rule 10.4(c) is 6 years 244 days.

21.4. Lastly, the period of supplementary service to which she is entitled (Rule 10.4(d) is added. This period is the amount by which pensionable service at the date of retirement falls short of pensionable service that would have accrued by normal retirement age, provided that the sum of the pensionable service and supplementary service does not exceed 40 years (as defined in Rule 24). If Dr Mannion had retired at her normal retirement age of 65, her pensionable service would have been 40 years, because this is the maximum period of pensionable service under the Scheme (rule 5.1(d)). Therefore, the period of supplementary service is 2 years 177 days. 

In summary, this means that Dr Mannion’s pension was correctly based on pensionable service of 40 years.

22. Dr Mannion contends that she is entitled to a refund of her AVCs under the provisions in Rules 7.5(b) and (c). I find that these rules do not entitle Dr Mannion to the repayment of her AVCs. She received a pension correctly calculated on her pensionable service and salary that did not exceed the Inland Revenue limits set out in rule 17 so rule 7.5(b) does not apply. Therefore I do not uphold this element of Dr Mannion’s complaint.

Did Dr Mannion receive the 1993 booklet before entering into the AVC contract?
23. Dr Mannion explained in letters to OPAS that her recollection is that she did not receive the 1993 booklet before entering into the AVC contract, but says that she “cannot be certain”. She also thinks that the 1993 booklet was not among the documents from this period that she has found in her possession.

24. It is not clear whether or not Dr Mannion had received, or read, the 1993 booklet at the time she entered into the arrangement to buy added years under the scheme. But would Dr Mannion have acted differently had she had the provisions of the booklet in mind when she entered into her arrangement? On the balance of probabilities, I think not. It would be unusual for someone planning for retirement to assume that they would be in a position where they would be retiring early through ill-health unless they had prior knowledge that this might be the case. Had it not been for the intervening ill health, the arrangement which Dr Mannion entered into would have had the beneficial effect she expected. 

Does the 1993 booklet explain with sufficient clarity that AVC payments might not increase the pension of a member who retires early on the grounds of permanent ill-health?

25. Dr Mannion’s contention is that the 1993 booklet is misleading, or at the very least ambiguous, because it fails to state clearly that AVC payment may bring the member no additional pension if he or she retires early on the ground of permanent ill-health. In response, USS points to the fact that “pensionable service” is defined in the Definition Section on page 31 of the booklet and mentions that pensionable service cannot exceed 40 years

26. I do have some sympathy for Dr Mannion in  that the booklet is not as clearly drafted as one might wish in relation to this issue. For example, the information given under the headings “What are AVCs?” and “What extra benefits will I get from my AVCs?” gives the impression that increased benefits will flow from paying AVCs.

27. The section dealing specifically with what happens on retirement on grounds of permanent ill-health does not mention the fact that the AVCs might not result in a greater pension in this situation than would be available had no added years been purchased. 

28. But the booklet does make clear that the effect of making AVCs is to buy extra pensionable service and tucked away at the back of the booklet, the definition section does say that the pensionable service is capped at 40 years. The booklet is only intended to be a summary of the effect of the Scheme Rules. It makes it clear that “USS is governed by its Trust Deed and Rules and if there is any difference between this booklet and the Trust Deed and Rules the later will prevail”.

Discrimination
29. Dr Mannion contends that she has been discriminated against in comparison with members who retired early on the grounds of ill-health but did not pay AVCs because the latter may have received the same benefits as her despite making no AVC payments.

30. This complaint seems to me to be made on a false premise. Dr Mannion has received the same treatment as other people who have retired on grounds of permanent ill health. They too have had their pensionable service “topped up” to the maximum level. For various reasons different members will have a different amount of service topped up in that way. For instance if Dr Mannion had not transferred in her benefits from a previous scheme the top-up provided as a result of her retiring on ill health grounds would have been greater. 

31. As I noted at the outset of this conclusion Dr Mannion has been dealt with in accordance with the rules of the scheme. To purchase 5 added years it was calculated that she needed to pay additional contributions, between the date she started that arrangement and her normal retirement date, at a rate of 8.65% per cent of her salary. Because she has had to retire due to ill–health, she has been credited with all of those added five years despite not paying all of those additional contributions. It is true that had she not entered into the AVC arrangement, additional years’ credit would also have been provided to her as a result of the way the Scheme enhances benefits in the event of ill health retirement. But I do not regard that as being unfair discrimination toward her. 

DAVID LAVERICK

Pensions Ombudsman

31 March 2005

RELEVANT SCHEME RULES AND 1993 BOOKLET EXTRACTS

Rules

32. There are two particular ways in which a member’s pensionable service may be increased that are relevant here: by making AVC payments and by retiring early on the grounds of permanent ill health. 

33. Dealing first with AVCs, rule 7.3(a) states that:

“A member may (subject as provided in rules 7.2, 7.5 and 7.6) pay AVCs either:-

(i)
by way of regular instalments at such rate or rates as the member may agree with the trustee company; or…”

34. Rule 7.3(b) deals with the effect of paying AVCs:

“On the payment of AVCs under this rule the member shall be credited with pensionable service or such additional benefits in such form as the trustee company may decide and sections 9 to 12 shall accordingly have effect subject to this rule…”

35. Rule 7.3(c) deals with how much pensionable service should be credited to a member if he or she retires early on the grounds of permanent ill-health, before making all of the agreed AVC payments:

“If a member dies or retires under rule 10.4 [which deals with early retirement on the grounds of permanent ill-health] then the pensionable service or additional benefits which has been prospectively credited to that member shall not be reduced unless any lump sum AVC was paid within one year prior to death or retirement, or that member made an agreement under paragraph (a)(i) above under which payments commenced within five years of death or retirement; but, if these conditions are not fulfilled the trustee company, acting on actuarial advice, shall decide what credit shall be allowed in respect of the AVCs or those of them paid within one year (in the case of lump sum AVCs) or commenced within five years (in the case of regular payments) prior to death or retirement.”

36. Turning now to the effect on pensionable service of early retirement on the grounds of permanent ill-health, this is dealt with in rule 10.4(c):

“On retirement under this rule the pensionable service of a member who has five or more years’ pensionable service other than one to whom paragraph (b) above applies shall be enhanced by the number of additional years of service which the member would have accrued if eligible employment had continued up to normal retirement age or if lower:-

(i)
if the member has five or more years’ but less than ten years’ pensionable service the enhancement shall be a number of years equal to the number of years of pensionable service actually credited at the date of retirement; or

(ii)
if the member has ten or more years’ pensionable service the enhancement shall be the difference between twenty years and the number of years of pensionable service being less than twenty already credited or, if higher, six and two-thirds years.”

37. The important point to make for the purposes of this complaint is that both of these enhancements increase a member’s pensionable service. This is made clear by the definition of “pensionable service” in rule 5.1:

“Pensionable Service is the number of years, not exceeding forty, which is to be used for the purpose of calculating benefits (whether immediate or deferred) and, subject to the following provisions of this section shall consist of:-

…

(d) any period of additional pensionable service on retirement of the grounds of ill-health or on death by reference to rule 10.4;

(e) any period purchased by AVCs made pursuant to rule 7.3 or credited in pursuance of an election under rule 7.4(ff);”

38. There is one further relevant enhancement of a member’s retirement benefits that takes place upon early retirement on the grounds of permanent ill-health (unless the member falls within rule 10.4(b)). If the member retires on this ground, the pension is not based on the member’s pensionable service alone; it is based on the member’s pensionable service plus “supplementary service”. This is set out in rule 10.4(d):
“A member to whom paragraph (c) above applies or would apply if the member had five years’ pensionable service shall be entitled to:-

(i)
a pension for life at the annual rate of 1/80th; and

(ii)
a lump sum of 3/80ths;

of pensionable salary for each year of pensionable service (including the enhancement (if any) referred to in paragraph (c) above) and for each year of supplementary service.”

39. “Supplementary service” is defined in rule 24 as follows (insofar as is relevant for present purposes):

“that period (if any) by which the pensionable service of the member at the relevant date (including any period credited on retirement or death under or by reference to rule 10.4) falls short of that pensionable service which, on the assumption in rule 7.7(d), would have accrued to the member by normal retirement age, provided

…

that after the multiplication (if any) required by proviso (i) and the subtraction (if any) required by proviso (ii) the period shall not when aggregated with pensionable service exceed forty years.” 

40. Rules 7.5(b) and (c) provide for return of AVC payments in certain circumstances as follows:

“(b) Where by reason of early retirement or otherwise the benefits payable to a member by virtue of contributions paid under rule 7.3 or rule 7.4 would exceed one or more of the appropriate limits referred to in section 17, then the trustee company, acting on actuarial advice, shall restrict the benefits appropriately and apply the actuarial value of the excess provision at the option of the member (or the member’s personal representatives) either:-

(i) wholly to making a payment to the member or the member’s personal representatives in accordance with the provisions of paragraph (c) below; or

(ii) to providing insofar as possible without infringing any other of the appropriate limits referred to in section 17 such other benefits as it shall select (with the agreement of the member or the member’s personal representatives) with any balance of the actuarial value being paid in accordance with the provisions of paragraph (c) below.

(c) The actuarial value of the excess provision referred to in paragraph (b) above shall be certified by the trustee company acting on actuarial advice and having regard to the provisions of Part III of Schedule 6 to the Finance Act 1989 and repaid insofar as specified by that paragraph to the member or the member’s personal representatives, provided that where a payment falls to be made under this paragraph, there shall be deducted from the amount which would otherwise be repaid any liability to tax under Section 599A of the Taxes Act.”

1993 Booklet

41. “Pensionable service” is defined in the Definition Section on page 31 of the booklet: 

“PENSIONABLE SERVICE is normally the number of years (up to a maximum of 40) you have worked, as a member of USS, with one or more employer participating in USS or, if you became an active member of the Scheme on or after 28th August 1992, is the number of years up to a maximum of 40 during which you have been a contributing member of USS.”

42. Under the heading “WHAT ARE ADDITIONAL VOLUNTARY CONTRIBUTIONS (AVCs)?” that the Booklet says:

“AVCs are a tax efficient way of paying contributions over and above the normal contributions you pay to USS. These may be paid to:

• USS to purchase additional Pensionable Service to increase your benefits in USS” (italics added)

43. Under the heading “WHAT EXTRA BENEFITS WILL I GET FOR MY AVCs?”, it is said that:

“For each extra year of Pensionable Service you purchase:-

• your pension at age 65 will be increased by 1/80th of your Pensionable Salary

• your retirement lump sum will be increased by 3 times the amount by which your pension is increased”

44. Page 14 explains the position in the event of retirement on ill-health grounds:

“If you retire early on the grounds of permanent ill-health and 

• are paying AVCs by monthly installments, and

• have paid such AVCs at the same rate for 5 years or more, but

• have not completed the AVC contract

the full amount of Pensionable Service you intended to buy at age 65 or any earlier date on which you planned to retire (see page 17) will be included in the calculation of the benefits due.”
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