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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Miss K Bailey

Scheme
:
Local Government Pension Scheme

Member
:
Mr J R Taylor (deceased)

Administrator
:
West Yorkshire Pension Fund (the "Fund")

MATTERS FOR DETERMINATION 

1. Miss Bailey says that the Fund took insufficient care before making the payment of a Death Grant from the Scheme in respect of the late Mr J R Taylor.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Regulation 38 of the Scheme, under the heading of "Death Grants", states that:

"(1) If a member dies, the administering authority, at their absolute discretion may make payments to or for the benefit of the member's nominee or personal representatives, or any person appearing to the authority to have been his relative or dependant at any time.

…

(6) If the administering authority have not payments under paragraph (1) equalling in aggregate the member's death grant before the expiry of the period of 2 years beginning with his death, they must pay an amount equal to the shortfall to the member's personal representatives."

4. On 19 July 2001, Mr Taylor completed a Death Grant Nomination form (the "First Nomination Form") in which he stated that he wished the Fund to consider paying any lump sum death grant in equal shares to his parents.

5. Miss Bailey says that she was unaware that Mr Taylor had completed the First Nomination Form.

6. On 30 October 2001, Mr Taylor completed a second Nomination Form (the "Second Nomination Form") in which he again nominated his parents in equal shares for the payment of any Death Grant.  This was registered by the Fund and returned to Mr Taylor.  Accompanying notes to the Second Nomination Form stated that:

"2  Who can I nominate? 

The choice is yours.  You can nominate just one person.  Or you can nominate more than one person and decide what share each would get.  You can even nominate an organisation (perhaps a charity) to get all or part of your death grant."

3 Can I change my nomination once I've made it?

Yes.  Just ask for a new form.

5.  Important points to remember

Whilst respecting your wishes as far as possible, the WYPF retains absolute discretion about who your death grant is paid to.

In the event of any dispute your death grant would be paid to your estate.  This might make your death grant liable for Inheritance Tax".

7. Miss Bailey says that the Second Nomination Form had been sent unsolicited to Mr Taylor by the Fund and that they had discussed it.  Mr Taylor had wanted to nominate her but at that time they were not engaged and she thought that he ought to nominate his parents until they were married.

8. At Easter 2002, Mr Taylor and Miss Bailey became engaged.  She was buying her own home and Mr Taylor was buying his.  They lived during the week at Mr Taylor's and at hers mainly at weekends.  Her home was put on the market to be sold as she had obtained a job near to Mr Taylor which was due to start in September 2002.

9. On 5 August 2002, Mr Taylor died intestate.

10. Miss Bailey says that she had enjoyed a very good relationship with Mr Taylor's parents and after he died they seemed to be very supportive, his mother had even said that Mr Taylor's home was for her as he had left a note to that effect.  However, after she told Mr Taylor's parents about the discussion she and Mr Taylor had about the completion of the Second Nomination Form, Mr Taylor's parents went to see a solicitor and communication ceased.  Mr Taylor's home was emptied, the locks changed and put up for sale which, Miss Bailey says, forced her to make alternative arrangements for accommodation and travelling, and caused her financial difficulties.  

11. Mr Taylor's parents' solicitor sent a copy of Mr Taylor's Death Certificate and the Second Nomination Form to the Fund which contacted Mr Taylor's parents and asked  them to complete a Death Grant Dependants Details form (the "Dependants Details Form").  

12. On 16 August 2002, Mr Taylor's parents signed and completed the Dependants Details Form.  Under Section C, "Dependants Details", Mr Taylor's parents named themselves (and no one else) as dependants of Mr Taylor.  Sections A and B of the Dependants Details Form sought details of spouses and children.  The form did not specifically ask the person who was completing it to indicate whether there might be any other dependant’s apart from spouse, children or those named in Section C.   

13. On 14 October 2002, the Fund paid the Death Grant to Mr Taylor's parents. 

14. In November 2002, Miss Bailey was told by Mr Taylor's parents about the payment of the Death Grant.

15. On 30 November 2002, Miss Bailey made the Fund aware of a dispute with Mr Taylor's parents about the distribution of Mr Taylor's estate and asked for information about the payment of the Death Grant.

16. In a reply to Miss Bailey dated 18 December 2002, the Fund stated that if she was unhappy about the way the Death Grant had been distributed, there was an Internal Dispute Resolution (IDR) procedure which she could follow.

17. On 21 December 2002, Miss Bailey invoked the IDR.  She said that she had thought that Mr Taylor had to put down his next of kin on the Second Nomination Form and that she had been the only person who had been financially dependent on Mr Taylor when he had died.  She asked that the Death Grant be paid to Mr Taylor's estate so that it could be fairly distributed.

18. At both stages of the IDR Miss Bailey's complaint was not upheld.  The IDR Decision Letters to Miss Bailey dated 25 February 2003 and 6 June 2003, stated that:

· there was no mention in the guidance notes for the completion of nomination forms that "next of kin" had to be named;

· the employing authority had made no mention of Miss Bailey when notifying the Fund of Mr Taylor's death;

· Mr Taylor's father had registered the death;

· the Dependants Details Form had made no mention of Miss Bailey;

· the Fund was unaware of Miss Bailey until December 2002;

· the guidance notes had indicated that where there was a dispute, the Death Grant would be paid to the estate but the regulations of the Scheme provide for the payment to be made to personal representatives only where the money has not been paid within two years of the death of the member.  

· the fact that Mr Taylor had named his parents in the First Nomination Form only some 10 months prior to his death was considered sufficient to enable the payment of the Death Grant to be made;

· the guidance notes had explained that a nomination could be changed by completing a new form;

· it was concluded that the Fund's decision to pay the Death Grant to Mr Taylor's named nominees was not so arbitrary or irrational as to be unreasonable; and

· nor had the Fund acted improperly.

19. In July 2003, Miss Bailey made a claim against Mr Taylor's estate under the Inheritance (Provision for Family and Dependants) Act 1975.  That claim was settled by agreement between the parties, the settlement being expressed in a Consent Order issued by the Court.  Under the settlement Miss Bailey received approximately one third of the value of Mr Taylor’s estate.  That estate did not include the value of the Death Grant which was equivalent to about 75% of the net value of the estate.  It is clear from papers relating to the Court action that, in reaching the settlement, account was taken of the fact that the Death Grant had been paid to Mr Taylor’s parents. 

20. Miss Bailey says that the Council allowed itself to be deceived by Mr Taylor's parents completion of the Dependants Details Form and that one half of the Death Grant should have been paid to her, that being the basis of the settlement she obtained with Mr Taylor's parents as to the distribution of his estate.     

21. The Fund says that:

· Mr Taylor had completed a previous nomination form [the First Nomination Form] detailing his parents for the Death Grant on 19 July 2001;

· whilst Miss Bailey claims that she was Mr Taylor's only dependant, there was no requirement that a Death Grant beneficiary had to be financially dependent on the Scheme member at the date of death;

· in the circumstance of the case, the level of enquiries made was reasonable and sufficient to have enabled the Fund to have exercised its discretion;

· in cases where no recent nomination has been made, more detailed enquiries are made;

· to require more extensive enquiries to made in all cases would place a large administrative burden on the Scheme which could delay payments at a difficult time for beneficiaries; and

· it would have been unreasonable to have delayed the payment of Mr Taylor's Death Grant, which was made in any case over two months after his death, any longer when there was no indication that there was likely to be a dispute. 

CONCLUSIONS

22. Miss Bailey argues that the notes accompanying the Second Nomination Form did not make it clear that a nomination could be made to someone other than the next of kin. That argument is without foundation.  Indeed I find it hard to see how the notes could be regarded as indicating any such thing. 

23. I also note that while Miss Bailey had been unaware of the First Nomination she had been aware of the Second Nomination and seems to have felt it right for a nomination not to have been made of herself until she and Mr Taylor were married.  Unhappily Mr Taylor’s untimely death mean that marriage was not able to come about.  She now feels that following her engagement it is not right for the Death Grant to be paid in accordance with the nomination.  

24. The Council was not bound by the nomination which Mr Taylor made as to how the  Death Grant should be paid to his parents, although the nomination was obviously something which needed to be taken into account.     

25. Miss Bailey could have been a possible potential beneficiary for the Death Grant if she came within the definition of a Dependant under the Regulations of the Scheme.  The outcome of her claim under the Inheritance (Provision for Family and Dependants) Act 1975 suggests that she was seen as a possible dependant for the purposes of that legislation.  

26. I appreciate that the claim under that Act was about the distribution of Mr Taylor’s estate and that (contrary to what seems to be Miss Bailey’s understanding) the Death Grant did not form part of that estate.  Nevertheless it is clear that the fact that, in addition to monies from the estate, Mr Taylor’s parents were in receipt of the Death Grant was a factor in the settlement of that action.  In pursuing her complaint to me Miss Bailey might be seen as trying to change the basis on which that settlement was reached. 

27. Bearing that in mind and the fact that there was a very clear and recent nomination by Mr Taylor that his parents should receive the Death Grant, I have not thought it appropriate to make any direction which might have the effect of changing the decision the Council made.  

DAVID LAVERICK

Pensions Ombudsman

12 October 2004
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