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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Kingswood School

	Scheme
	:
	The Kingswood School Pension Scheme (1983)

	Respondent
	:
	The Equitable Life Assurance Society (“Equitable Life”)


MATTERS FOR DETERMINATION

1 Kingswood School has referred to me a dispute between themselves, as the Employer financing the Scheme, and Equitable Life, with whom the Trustees have a policy to purchase benefits payable by the Scheme. 

2 The dispute has three principal aspects:

a. The first is whether payments of Total Retirement Benefits (TRB) can be required of Equitable Life only where a Scheme Member is retiring (whether before or after what the Policy refers to as his Pension Date) in circumstances where under the Rules he is entitled to be paid a pension.

b. Also in dispute is whether Equitable Life’s obligation to provide a cash payment is limited to the purchase of an annuity or to circumstances where a cash benefit is required. Equitable Life contends that there is no obligation for it to provide a cash payment for the purposes of allowing a transfer to a personal pension scheme or the purchase of a Section 32 buy-out policy.

c. Finally there is a dispute as to whether Equitable Life is entitled to make deductions from Members’ Accounts.

3 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

4 Relevant extracts from the Rules of the Scheme and the terms of the Policy are set out in an Appendix.

SUBMISSIONS ON BEHALF OF KINGSWOOD SCHOOL

5 Equitable Life takes the view that members in various specified classes (see the next paragraph) all of whom have their pensions invested in the With Profits fund are not taking benefits on a contractual event and are therefore subject to such financial adjustment (MVA) as is in force at the time the benefits are withdrawn. If the opposite view were taken the full guaranteed value of the member’s with-profits fund would be payable less a “maturity adjustment” (which at the time in question was 10%) from the terminal or non-guaranteed funds. 

6 The classes of members concerned are those:

a. Over the age of 50 and still in the employ of the original employer;

b. Past their Pension Date but still employed by the original employer;

c. Past their Pension Date, retired, but working for the original employer on a part-time or short-term contract basis;

d. Over the age of 50 and in the joint employ of the original and another unconnected employer and accruing pension benefits under a separate scheme provided by that other Employer; and

e. Past their Pension Date and in the joint employ of the original and another unconnected employer and accruing pension benefits under a separate scheme provided by that other Employer.

7 Rule 6(i)(a) states that on the Member’s retirement in accordance with Rule 5 (which deals with early, normal and late retirement), the Member’s Account will be applied to secure a pension from “an Insurer” ie Equitable Life. Rule 9(a) provides that a member who leaves “Pensionable Service” will be entitled to retirement benefits in accordance with Rule 6 and that benefits under Rule 6 may be payable at any time between the ages of 50 and 75. “Pensionable Service” is defined as in the Pension Schemes Act 1993, in essence, service in relevant employment which qualifies the member (on the assumption that it continues for the appropriate period) for long service benefits under the scheme.

8 None of the members in question continue to accrue benefits under the scheme which has been replaced by another pension scheme under which (unless they are past the age of 60) they continue to accrue benefits.  

9 Ceasing to accrue benefits under the scheme means leaving Pensionable Service.  Leaving Pensionable Service does not necessarily equate to leaving employment. Service following the employer and employee ceasing to make contributions to the Scheme (which has now been replaced by a Group Personal Pension Scheme) does not qualify or entitle the member to long service benefits under the Scheme.  The service which gave rise to such qualification or entitlement has passed.  As soon as an employee leaves the Pension Scheme, or additional benefits cease to accrue because no further contributions are made, any future employment no longer qualifies the employee for long service benefits under the Scheme. “Pensionable Service” is intended to mean something different from “service” (i.e. employment).  Pensions update no.112 issued by the Inland Revenue in December 2001 defines Pensionable Service as “service for an employer in respect of which benefits (other than benefits payable solely on death before retirement) accrue under an approved Scheme.”  OPRA note 7 defines Pensionable Service as “service that qualifies the member (on the assumption that it continues for the appropriate period) for pension or other benefits under the Scheme.”  

10 It cannot be correct that Rule 9 only provides for benefits to be paid on “retirement”. Rule 9 must be there to differentiate between retiring and leaving service. A member who leaves Pensionable Service over the age of 50 is entitled to retirement benefits under Rule 6. Members over 50 who are no longer entitled to benefits under the Scheme are no longer in Pensionable Service, and are entitled to benefits as if retiring.

11 The above is the position in relation to employees who continue in employment between the ages of 50 and 75 as set out in paragraphs 6a, 6b, 6d and 6e. For members described in paragraph 6c the position is clearer still: those people should be entitled to pension benefits in accordance with Rule 6 under the argument put forward above or as a result of retiring.

12 In the event of retirement benefits becoming payable, Rule 6 provides that a Member’s Account (defined in Rule 4(c) as the accumulated balances of contributions, transfer values and investment income) will be applied to secure a pension. There is no mention in the Rules of the right of Equitable Life to make any form of deduction from the Member’s Account.  

13 There is nothing in the policy document which supports Equitable Life’s view that a financial adjustment can be made to the with profits funds of the relevant members.

14 The circumstances of the members referred to in paragraph 6 clearly fall within paragraph 1.1.2 of the Fifth Schedule. 

15 The payment of cash directly to another insurance company is required for the purpose of purchasing an annuity. There is no other purpose for transferring to an immediate vesting pension. It would similarly be the case if benefits could be obtained immediately in this way following a transfer to a section 32 contract. 

16 Equitable Life’s indication that they have an entitlement to impose a financial adjustment consequent upon there being a surrender of the policy is not supported by the Rules or the policy. 

a. Although Paragraph 2.1 refers to a Scheme Member “retiring” this must be interpreted in the light of the Rules, and in particular Rule 9, which allows a member leaving Pensionable Service to receive benefits under Rule 6. The payment of benefits is not restricted merely to the situation of retirement but also to leaving Pensionable Service. In such a case TRB must be paid reduced only as provided in paragraph 2.2 which anticipates the reduction by a factor set out in the Seventh Schedule, but that only applies to a guaranteed annuity, which has now been done away with following approval by the High Court in 2002 of a Scheme of Arrangement between Equitable Life and its Scheme Policyholders (as defined therein). The Seventh Schedule cannot therefore be relevant. 

b. Retirement benefits are defined in the First Schedule as an “insurance in the With Profits Class on the life of that Scheme Member secured by a single premium forming part of the Aggregate First Premium or (as the case may be) secured pursuant to the option contained in paragraph 1.1 of the Fourth Schedule.” 

c. It is clear that the policy anticipates no reduction to the TRB other than for early retirement and then only one level of the guaranteed annuity rates which no longer apply. Leaving Pensionable Service is dealt with in the same way as retiring once the member is over the age of 50. 

d. Paragraph 2.3 of the Fifth Schedule to the Policy provides that the TRB as calculated and reduced as set out in paragraph 2.1 and 2.2 on the occasion of early retirement shall be applied in the same manner as the TRB would have been applied pursuant to paragraph 1.1 (i.e. the whole amount of contributions plus bonuses must be used to purchase an annuity or to transfer to another insurance office to purchase an annuity). As the Rules treat leaving service after age 50 the same as retirement and the policy does provide for the full value of the member’s funds to be paid on retirement, early or otherwise, the case is even clearer for those who are over normal retirement age of 60 and have left full time pensionable employment.

e. Paragraph 4.1 of the Fifth Schedule provides that the Retirement Benefits have a surrender value “which shall be determined by the Society in its absolute discretion at the time of surrender”. There is no mention in the relevant provisions in this case of a surrender value being paid. Payment of a surrender value is the only time at which there is any discretion on the part of Equitable Life to pay anything other than the full value of the benefits as defined in the documents. 

17 It is not accepted that co-employment by Kingswood School and another employer is the same as employment by Kingswood School. Those employees who are now jointly employed have become members of another pension scheme provided by the other employer. Therefore there can be no argument that those members have not left Pensionable Service. Those members over 50 should be entitled to take benefits from their funds without the financial adjustment claimed by Equitable Life. 

18 Equitable Life has confirmed on many occasions that 60 is the normal retirement age under the scheme. Equitable Life has established and holds records containing the information as to the dates recorded as the Pension Date. It can be reasonably assumed that this is 60. 

19 If the sole requirement for being entitled to TRB without any financial adjustment was retirement then why put in Rule 9 at all? The answer must be that there was an intention to differentiate between retirement and leaving pensionable service.

20 Rule 9(b) entitles a Member’s Account to be paid as a transfer value to another pension scheme, transfer contract or private pension.  

SUBMISSIONS BY EQUITABLE LIFE  

21 Kingswood School alleges that Equitable Life is obliged to honour a demand for the Scheme member’s TRB at the discretion of the Trustees regardless of whether the member has retired and regardless of whether the member will use the proceeds to drawn an immediate annuity, so long as that member can be said to have departed from “Pensionable Service” defined as “service in the relevant employment which qualifies the member … for long service benefits under the Scheme.” 

22 Equitable Life’s obligations are set out in the policy. Under Clause 2(a) of the policy Equitable Life covenants to pay to the Trustees the TRB if a Scheme Member survives to his Pension Date subject to the payment being applied in accordance with the provisions of paragraph 1.1 of the Fifth Schedule. 

23 Equitable Life’s position is that the TRB can be applied to the payment of cash benefit only to the extent required under the Scheme rules (which allow cash commutation in limited circumstances, but do not require it) or payment of cash to another insurer for the acquisition of an annuity. There is no contractual entitlement to payment of TRB by way of transfer either to a personal pension scheme or to a section 32 buy out policy.  There is no provision for TRB to be paid as a transfer value unless there is an exercise of an open market option to purchase an annuity.  

24 On early retirement, Paragraph 2.1 of the Fifth Schedule allows the Trustees to request (and imposes a requirement for Equitable Life to pay) an immediate payment of TRB if a member retires before his Pension Date in circumstances in which he becomes entitled under the Rules to be paid a pension. The immediate payment is to be calculated at the date of actual retirement and reduced as provided for in paragraph 2.2 of the Schedule. That latter paragraph directs the reduction of TRB in accordance with factors derived from a table in the Seventh Schedule.  

25 Paragraph 2.3 of the Fifth Schedule provides TRB shall be applied in the same manner as TRB would have been applied pursuant to paragraph 1.1 of that Schedule.

26 Equitable Life is obliged to pay TRB under paragraph 2.1 of the Fifth Schedule only where the Scheme member is retiring, whether on or before his Pension Date, in circumstances in which he became entitled under the Rules to be paid a pension. The obligations would therefore not extend to circumstances where a Scheme Member merely ceased to be in pensionable service, since this does not constitute retirement (see Venables v Hornby).

27 Equitable Life’s obligations to pay TRB as reduced pursuant to paragraph 2.1 would not extend to payment by way of transfer to a personal pension scheme or a section 32 buy-out policy. Equitable Life’s obligation is limited to provide a cash payment for the purposes of acquisition of an annuity or to circumstances in which a cash benefit is required by the rules. 

28 Equitable Life’s position on late retirement is that TRB, subject to the increase prescribed by paragraph 3.1 and calculated in accordance with paragraph 3.5, normally will be deferred where a member does not retire on his Pension Date because the Trustees, in order to comply with Inland Revenue Rules prohibiting payment (unless the member has pre-1989 contractual rights), will normally request deferral of payment of the TRB. While Equitable Life’s obligation to pay TRB, increased as prescribed, does arise in relation to late retirement, it is limited to circumstances where the benefit is to be applied by way of payment of a cash benefit where required under the rules of the Scheme or in acquisition of an annuity. Equitable Life’s obligation does not extend to transfers to personal pension schemes or to section 32 buy out policies.

29 Retirement benefits withdrawn in other circumstances than those set out above are governed by Section 4.1 of the Fifth Schedule. In claiming its right to impose an MVA, Equitable Life relies on this paragraph, which is summarised in paragraph 16(e) above. 

30 Retirement under Rule 5 will give rise to an obligation for Equitable Life to provide TRB subject to adjustment where applicable under the Fifth Schedule provided that the benefits are taken in the form prescribed in paragraph 1.1 of the Fifth Schedule. 

31 The effect of Rule 6.1(a) is not disputed. Thus it provides “on the member’s retirement” that the Member’s Account will be applied to secure either an immediate pension from the insurer or a smaller pension with a contingent pension payable after death to a surviving spouse. 

32 Equitable Life agrees that an entitlement to benefits will arise after a member leaves pensionable service provided the employer does not exercise specified options. However “leaving pensionable service” and “retiring” are not synonymous. Rule 9(a) confers entitlement to deferred benefits which are payable on retirement within the stipulated age range. Thus Rule 9(a) states that if the employer does not exercise his rights under Rule 9(c) to cash out the benefit if service is less than two years, the member shall be entitled to retirement benefits in accordance with Rule 6 which provides an immediate pension on retirement. Accordingly the Rules contemplate that receipt of TRB (adjusted for early and late retirement where applicable) is conditional on the member retiring.  

33 Where a benefit is taken by way of surrender and the provisions of paragraph 4.1 of the Fifth Schedule apply, the Member’s Account is the surrender value as determined. It is fanciful to argue that the definition of Member’s Account should impose or imply an obligation to pay TRB in all circumstances including those to which only paragraph 4.1 of the Fifth Schedule can apply.

34 Rule 9(a) even if given the meaning argued for by Kingswood School cannot give rise to obligations on Equitable Life that are additional or more extensive than those set out in the provisions of the policy. It is the policy that constitutes the agreement between the Trustees and Equitable Life. Equitable Life’s obligations are limited to circumstances where benefits in prescribed form are provided. If benefits in any other form (such as a transfer to a personal pension or to a section 32 policy) are opted for then Equitable Life’s obligation to pay TRB does not arise. 

35 Kingswood’s School’s reliance on Rule 9(b), which provides that a Member’s Account may be applied to a transfer value to another scheme, is misguided. Such transfers, although allowed by the Rules, can be subject to market value adjustment (MVA) in accordance with Paragraph 4.1 of the fifth schedule.  There is no entitlement to TRB in such circumstances. 

36 Equitable Life does not accept that a member who retires at normal retirement date, earlier, or later is entitled to the full value of TRB without any MVA being applied. The Policy dictates when the TRB is to be paid. The term, TRB, is not synonymous with the term Member’s Account used in the Scheme Rules. A Member’s Account only has the same value as the Member’s TRB under the Policy, if and when TRB is payable in accordance with the terms of the Policy. 

37 Equitable Life does not dispute that under the terms of the Policy a Member who survives to his Pension Date is entitled to his TRB to be paid to the Trustees on the proviso that it is applied in accordance with the Policy. This would be subject to the Scheme’s Rules permitting payment of benefits in circumstances other than retirement, which is generally only possible for certain continued rights members.

38 While Equitable Life is willing to accept that a member’s Pension Date may be age 60, it is unable to confirm that the Pension Date of the members affected by the matters alleged is age 60 since there has been no identification of the members concerned. 

39 Rule 9(a) is included so as to set out how members are to be treated on leaving Pensionable Service. Rule 9 provides members to whom the Rule applies with an entitlement to retirement benefits to be paid in accordance with Rule 6. 

40 The School seeks to claim that Rule 9(a) does not require the member to have retired. However Rule 6, to which Rule 9(a) expressly refers, is expressly prefaced with the requirement that the Member should have retired before the Member’s Account may be applied.

41 The School claims that pre-1987 regime members can in certain circumstances continue in service and take benefits from the main scheme. This is only true for those who have passed their normal retirement date and more recently in respect of AVCs where schemes have taken advantage of the Inland Revenue’s change of practice in this respect. 

42 The recent House of Lords case of Venables v Hornby states that the rules of the scheme will determine whether a member has retired or not. Where the rules do not define the term ‘retired’, it should be given its natural meaning as amplified in Venables v Hornby. In that case the member was deemed to have retired despite remaining an unpaid executive director on the basis that he had ceased to be an employee, the capacity in which he had had accrued pensionable service under the scheme.

43 The circumstances of such employees as have so far been identified by the school do not indicate that any of those employees ceased to be employees of the original Employer of the Scheme. In order to have retired for the purposes of the Rules, the member must have left the relevant employment to which his benefits relate. Even members who are still working on a part time or short term contract for the Employer remain in the employment of the Employer and have not retired for the purposes of the Rules. Members in the joint employment of the original and another employer are in the same position. 

44 As none of the Members in the five categories of situations which the Ombudsman was asked to consider have left Pensionable Service, the Ombudsman does not need to concern himself with whether Equitable Life is entitled to apply a Financial Adjustment where a member takes a transfer from the Scheme under Rule 9. 
45 Equitable Life takes the position that it is entitled to make a Financial Adjustment where a Member takes benefits from the Scheme as a surrender and that a withdrawal for transfer rather than taking immediate pension benefits on retirement is a surrender.  The Policy describes certain circumstances in which full value, (TRB), can be paid, and a transfer is not one of them.  The only other provision under the Policy for payment out is as a surrender. It is difficult to imagine any other circumstances in which in surrender terms would be applicable.  Where there is surrender, Equitable Life can determine the surrender value. 

46 There is an obligation to allow a member the option to transfer under the Rules.  However, the Rules govern the relationship between the Trustees and the members.  It is the Policy which governs what Equitable Life is contractually obliged to pay out in different circumstances.  Though there is an entitlement in the Rules and under statute for a member to choose to have his Member’s Account applied as a transfer value, this does not mean the Trustees have a contractual right to payment of the TRB in such circumstances.  The Rules do not override the provisions of the Policy.  Although clause 5 of the Policy incorporates “The Schedules hereinbefore mentioned and the records” as part of the Policy, the rules are not mentioned and are not part of the policy.  

47 Applying a financial adjustment does not reduce the ‘Member’s Account’ under the Rules because the Member’s Account is whatever Equitable Life determines to be the value of the ‘accumulated balances of contributions, transfer values at any investment increase accruing thereto’.  This must be after any financial adjustment has been applied.  In the context of the use of financial adjustments in connection with with-profits policies, it is not unreasonable to impose a financial adjustment where a member seeks to take benefits prior to retirement, even though the Rules allow the transfer.  

48 The School’s argument, that the Member is automatically entitled to TRB simply by ceasing to be in Pensionable Service, is wrong.  
49 It may or may not be the case that other unspecified employees who have left employment and taken their benefits from age 50 have not historically been subject to an MVA.  Equitable Life had and still has an absolute discretion in every case to apply an MVA on surrender.

50 The wording of paragraph 1.1.2 of the Fifth Schedule simply does not support an assertion that TRB can be paid to purchase an immediate vesting personal pension plan or a section 32 policy with another insurer.  It is also clear from other parts of the policy that taking a transfer before maturity, (ie the Pension Date) does not give rise to an entitlement to payment of TRB.  Under clause 2, Equitable Life covenants to pay TRB to the Trustees if a Scheme member survives to his Pension Date subject to being applied in accordance with the provisions of paragraph 1.1 of the Fifth Schedule.  It is clear that the purpose is to provide the benefit which is TRB on retirement at Pension Date or as death benefits.  There is no mention of transfer payments.  This is further demonstrated under Recital 4 of the Policy.  

51 Retirement Benefits are part of TRB, not equivalent to it, and are less than the amount that would be available on the Pension Date.  

52 The definition of Retirement Benefit requires the member to survive to his Pension Date in order for it to be payable as part of the TRB.  The only exception to the requirement to survive to the Pension Date is found in paragraph 2.1 of schedule 5 which allows the Trustees to request immediate payment of TRB if a member retires before Pension Date.  Such a sum has to be applied as in paragraph 1.1 of the Fifth Schedule.  Payment of a transfer value before Pension Date does not trigger payment of TRB within these provisions. 

53 Taking a transfer value before normal retirement age falls within paragraph 4.1 of the Fifth Schedule.  

54 The only commercially sensible answer as to what constitutes the accumulated balances of a Member’s Account where a transfer is taken under Rule 9 is that it must be what the Trustees are entitled to in payment under the Policy.  It is inconceivable that the Rules could have been intended to confer benefits on Members which were not matched by the Policy, leaving the Trustees without sufficient assets to meet members’ claims.  A transfer payment from the Scheme is a surrender.  Consequently the Member’s Account must be interpreted as being what Equitable Life determines after taking account of any final adjustment under the surrender provision.

55 This interpretation is consistent with the legislation governing the entitlement of members to take cash equivalent transfers from an Occupational Pension Scheme which enables Trustees to calculate the cash equivalent so as to match their entitlement under the Policy.  It makes commercial sense for a Member’s Account in Rule 9(b) to be treated as the Members statutory cash entitlement.  

56 Booklets sent in response to a request in 1997 at a period when Equitable Life chose not to impose any financial adjustments on policies of this type refer to options on leaving service as being to transfer the value of all contributions already paid to a personal pension or occupational pension scheme and contain a note that the amount available for transfer is not guaranteed.  Benefit statements would also have contained a statement that there is no guarantee of the fund value if benefits are taken in circumstances other than retirement or death.  

57 No Financial Adjustment can be applied where benefits are paid in a contractual event such as retirement within the terms of the policy, death, or other circumstances specified in the Policy.  In other circumstances the withdrawal will be a surrender governed by Clause 4.1 of the Fifth Schedule to the Policy.  The imposition of financial adjustments is widespread among insurers and is commonly accepted, including by the Financial Ombudsman and the FSA.  A decision made by the Financial Ombudsman Service included a statement by the Ombudsman that it could be argued that no penalties have been applied as a financial adjustment related to the fund rather than the policy itself.  The Ombudsman added that it did appear to be applicable for a firm to apply this type of adjustment in certain market conditions in order to maintain fairness to all with-profit policyholders.  The decision itself rested on a finding by the Ombudsman that he was not persuaded that the information provided by Equitable Life regarding penalties was misleading.

58 The FSA document on which Equitable Life rely was issued in October 2001 and is entitled “A Description and Classification of With-Profits Policies”. It includes:
“Surrenders
58.
Historically terminal bonus was not allowed for to any great extent in early surrenders or transfers of conventional bonuses.  Surrender profits thus provided significant profits for those participating in the business risk of the insurer.  It is still the case that the amount of terminal bonus paid at non guaranteed dates may, at the discretion of the insurer, be set below the level that would represent a target of the policy’s fair share, though this practice has declined markedly over recent years (see also paragraph 76 below on the application of a market value reduction) 

Treating customers fairly

59. There is little laid down in statute that governs the detail of how the discretion retained by an insurer is to be applied.  However, a key factor that constrains the use of discretion is policyholders’ reasonable expectations. Under current law … the directors of any insurer are required, amongst other things, to have due regard to policyholders’ interests and to policyholders’ reasonable expectations (‘PRE’) in the conduct of the business. The term ‘PRE’ is not used in the Financial Services and Markets Act 2000. However FSA Principle 6 requires regulated firms to have regard to the interests of customers and to treat them fairly”  
60.  …

61. … The following factors are … relevant to the determination of PRE in any particular case : The terms of the Policy, including those implied from the way in which the policy was marketed; the past practice of the company;  [written or oral] statements made by the company to policyholders; industry practice. 

***********

Application of Market Value Reduction (MVR) 

76. The policy design of any given with-profits policy … will include some dates or circumstances (such as death) when the guaranteed amount is payable.  On non-guarantee dates however the insurer may, depending on the terms of the contract, be able to reduce claim values below the guaranteed amount…

77.
… An MVR is not intended to lead to any profit to the insurer, and its effect is to reverse what would otherwise be the provision of unintended guarantees or smoothing …”
59 Rule 5 sets out the entitlement to an immediate pension from the Scheme on “retirement”.  Rule 9 creates a right to deferred benefits where someone leaves Pensionable Service without taking an immediate pension.  Those deferred benefits under Rule 9 come into payment on retirement in accordance with Rule 5.  

60 The answer to the question posed at paragraph 2(a) of this determination should be “yes”.  Equitable Life does not disagree that Rule 9(b) allows a member leaving pensionable service options other than purchasing an annuity.  But that does not answer the question posed in 2(b).  The answer to that question should make clear that Equitable Life has no obligation to provide a cash payment for the purpose of a transfer to a personal pension scheme or the purchase of a section 32 buyout policy.  

61 Even if the term Pensionable Service were construed as the school argue, it would have no bearing on whether TRB is accessible for transfer because, whether or not the member is in service, a transfer of the Member’s Account will result in the application of a financial adjustment.  TRB under the Policy does not equate with Member’s Account under the Rules.  

CONCLUSIONS

62 The School’s arguments rest in large part on a premise that members have left pensionable service.  The School submits that “ceasing to accrue benefits” under the scheme means that the members concerned have left pensionable service.  That the members concerned and their Employer, have, for whatever reason, chosen not to make further contributions to a money purchase scheme does not, in my mind, mean that they have ceased to accrue benefits.  The contributions which have already been made will provide benefits from such returns as their investment produce; service will be taken into account when calculating whether the benefits payable under the policy infringe Inland Revenue maxima.
63 Thus looking at the classes of members set out in paragraph 6 it seems to me that only for those in class c might there be an argument that pensionable service has ended; the argument for those depends on what the School means by saying that the member concerned has retired. As they tell me that none of the members concerned has taken their benefits under the Scheme, I am not convinced that even those members can be said to have ceased pensionable service. 

64 The School says that the circumstances of the various members in the classes described in Paragraph 6 clearly fall within paragraph 1.1.2 of the Fifth Schedule to the policy. I assume this is a reference to what the circumstances of those members would be if they sought to transfer their benefits to another insurance office by way of taking a cash equivalent transfer. Thus, I am asked whether payments of TRB apply to such circumstances or whether payment of TRB is limited to circumstances where the Scheme member is retiring (whether before or after his Pension Date) in circumstances where he is entitled to a pension. 

65 I am assuming that the Pension Date for the members in the various classes is 60.  If there are individual exceptions to that assumption they should be known to Equitable Life who have an obligation to maintain the necessary records. 

66 By Clause 2(a) of the policy Equitable Life covenants to pay TRB to the Trustees where a member survives to his Pension Date. The payment is subject to a condition set out in paragraph 1.1 of the Fifth Schedule: that the payment must be applied to secure such annuity as the Trustees select save to the extent that a cash benefit is required to be paid under the Rules or that the payment of cash is direct to another insurance office for the purpose of purchasing an annuity in consequence of an election under the Rules. I conclude from that condition that there is no obligation on Equitable Life to make a payment of the TRB to the Trustees simply on a member surviving to this Pension Date: Equitable Life are entitled to insist that, apart from the payment of any required cash sum, the payment is expended on an annuity provided either by themselves or another insurer. I am reinforced in that view by the provisions of paragraph 3 in the Fifth Schedule.  

67 The School relies on provisions in the Rules of the scheme about a Member leaving Pensionable Service but as I have indicated at the beginning of these conclusions I see nothing to suggest that members in the various classes put to me as set out in paragraph 6 have left Pensionable Service. Thus Rule 9 has not so far come into play for those classes of member. 

68 For members who have left Pensionable Service, which I take to mean those members who have left the employ of the School, regardless of whether they have taken up some employment elsewhere (whether or not with an employer associated with the School) their entitlement is to “retirement benefits in accordance with Rule 6”. That the date of leaving Pensionable Service can be a different date than the date of retirement is implicit in the definition of “Relevant Date” provided in the Rule 1 (t) of the Scheme. 

69 Rule 6 appears under a heading of Retirement Benefits but Rule 6 does not itself provide a definition of that term. There is a definition of Retirement Benefit in the First Schedule of the Policy, this being a reference to the sum assured in an insurance in the With Profits Class together with related bonuses payable as part of the member’s TRB if he has survived to Pension Date. That begs the question of what retirement benefit is payable if taken prior to Pension Date. 

70 A member leaving Pensionable Service (and thus triggering Rule 9) becomes entitled to the immediate payment of Retirement Benefits in accordance with Rule 6. If the member is taking early, normal or late retirement in accordance with Rule 5 then that payment will be by way of a pension. 

71 Unhelpfully there is no definition of retirement given in the rules.  Normal Retirement Date is a different term from Pension Date which is otherwise used in the documentation. Normal Retirement Date is defined in the Scheme Rules at 1(n). Pension Date is defined in the Policy. In practical terms Pension Date and Normal Retirement Date are likely to refer to the same day but may be a different day from the date upon which a member becomes entitled to a pension. So paragraph 2.1 of the Fifth Schedule anticipates a member becoming entitled to a pension before his Pension Date and provides for a smaller sum to be paid to the Trustees by Equitable Life.  

72 In the absence of any definition within the documentation I take retirement (as the term is used in Rule 5) to describe the position where a member leaves his service with the particular employer and decides to put into payment his benefits from the scheme. I see no requirement for the member to refrain from employment elsewhere. There is nothing amiss or unusual in a member retiring from a particular occupation and then undertaking work elsewhere while drawing his scheme pension. It would be absurd for the employer whose service he has left or for Equitable Life to concern themselves with policing any such future employments.  

73 Thus a member who has left pensionable service by reason of leaving employment is able to take his benefits, with the consent of his Employer, at any time after age 50 or earlier if incapacitated. No such consent is needed from the Employer once he reaches his normal retirement date. If the member remains in pensionable service past his normal retirement date then his entitlement to benefit does not arise until he does retire (in the way that I have interpreted that term). I have also taken the view that the last sentence of Rule 5(c) applies only to that sub-paragraph and not as precluding the payment of all benefit before retirement or leaving service. I reach that view partly on the basis of how the Rules are set out but also so as to give effect to the need to allow payment by way of a cash equivalent transfer. 

74 The payment of an immediate pension on early retirement, in accordance with Rule 5(b), is said to be in lieu of the member’s rights under Rule 9. It follows from that provision in Rule 5(b) that in interpreting Rule 9 the starting position is that Rule 9 conveys some other right on the member which he can exercise if his circumstances do not fall within Rule 5. 
75 Such other rights would in my view be to require payment of his retirement benefits to another pension scheme, or to another Insurer to secure those benefits (presumably by purchase of a deferred annuity) or by a transfer to a personal pension scheme.  I have noted the submission from Equitable Life that there is no contractual entitlement to payment of TRB by way of a transfer to a personal pensions scheme or a section 32 buy out policy. But there is an entitlement in the light of the provisions in Rules 5 and 9 for the member who has left pensionable service to choose to take the immediate payment of his Member’s Account (defined as the accumulated balances of contributions, transfer value and any investment income) in any of the three ways specified in paragraph 9(b). 

76 Paragraph 4.1 of the Fifth Schedule provides that the Retirement Benefits payable under the policy shall have a surrender value to be determined by Equitable Life at its absolute discretion. The Policy Documents contain no definition of what is meant by Surrender Value. Nor is there any reference in the policy as to when such a surrender value becomes payable. 

77 Rule 9(b) is clear that what the member is entitled to have applied as a transfer value to a personal pension scheme is his Member’s Account. This is the accumulated balance of contributions, transfer value and investment income, and this is clearly not the same as a Surrender Value determined at the “absolute discretion” of Equitable Life. 

78 I can see no authority in the Rules or the Policy to allow Equitable Life to make deductions from Members’ Accounts. The Member’s Account is used to secure a pension under Rule 6. The Policy sets out at paragraph 2.1 of the Fifth Schedule, that the TRB will be reduced in accordance with a table set out in the Seventh Schedule if the pension is paid early. Such a reduction does not empower Equitable Life to vary the amount in the Member’s Account. 

79 I am wary of giving a yes or no answer to the disputes set out in paragraph 2 but summarise my view on each :

a. there is no requirement for the member to have retired, other than from his employment with Kingswood School.  To trigger payment of TRB, the member must fall within Rule 5 of the Scheme;

b. there is an obligation on the Trustees in respect of an employee who has left Pensionable Service to allow him to take one of the alternative options in Rule 9(b). That may not involve a “cash payment” but does involve options other than the provision of an annuity.

c. Equitable Life is not empowered to make deductions from a Member’s Account.  

DAVID LAVERICK

Pensions Ombudsman

28 August 2007

APPENDIX
Extracts from the Policy

WHEREAS

…

(2) The Scheme described in the First Schedule hereto was established for the purpose (inter alia) of providing pensions and other benefits for Scheme Members and is an exempt approved scheme and the Grantees are the present trustees of the Scheme

….

NOW THIS POLICY WITNESSETH AS FOLLOWS:- 

1 The Society has established and shall hereafter maintain records containing the information described in the Second Schedule hereto and the terms and conditions set out in that Schedule shall apply to such records.

2. The Society hereby covenants with the Grantee that subject to the terms and conditions contained herein or in the Schedules hereto:-

(a) If a Scheme Member in respect of whom any Retirement Benefit is secured hereunder shall survive to his Pension Date then the Society will pay to the Trustees the Total Retirement Benefit in respect of that Scheme Member subject to its being applied in accordance with the provisions of paragraph 1.1 of the Fifth Schedule.

….

4. This Policy is subject to the Benefit Provisions set out in the Fifth Schedule and to the General Conditions set out in Sixth Schedule and to the Tables set out in the Seventh Schedule

5, The Schedules hereinbefore mentioned and the Records shall form part of this Policy. 

…

The First Schedule

Definitions

	“Pension Date”
	shall mean in respect of any particular Scheme Member the date described in the Records as being his Pension Date

	“Retirement Benefit”
	shall mean in respect of any particular Scheme Member an assurance in the With Profits Class on the life of that Scheme Member secured by a single premium forming part of the Aggregate First Premium or (as the case may be) secured pursuant to the option contained in paragraph 1.1 of the Fourth Schedule the sum assured thereby together with related bonuses being payable as part of the Total Retirement Benefit in respect of that Scheme Member if he shall survive to his Pension Date. 

[the option referred to was to secure further benefits]

	“related bonuses”
	shall mean in respect of the sum assured by any Retirement Benefit such sums (if any) as shall under the Rules and Regulations of the Society have been allotted by way of addition to or bonus thereon. 

	“the Scheme”
	shall mean the Retirement Benefits Scheme …short particulars of which are contained in the Third Schedule….

	“the Rules”
	Shall mean the Rules relating to the Scheme….


The Second Schedule

Records

1.1 The Records shall contain the following information in respect of each particular Scheme Member together with such further information as the Society shall from time to time consider necessary or desirable to include therein:

1.1.1 the full name ….of each Scheme Member

1.1.2 the amount of the sums assured by the Retirement Benefits secured hereunder in respect of that Scheme Member and the amount of the single premiums paid to secure such  Retirement Benefits

1.1.3 …

1.1.4 …

1.1.5 the amounts and dates of allocation of related bonuses in respect of the sums assured by the Retirement Benefits secured hereunder in respect of that Scheme Member

2.0 ……

3.0 …..the Society shall from time to time supply the Trustees with such extracts from (the Records) as shall be necessary to identify the benefits from time to time secured hereunder….

The Fifth Schedule

Benefit provisions

1.1 The Total Retirement Benefit in respect of each particular Scheme Member shall be applied in such manner as is consistent with the Rules to secure such annuity as the Trustees shall select from among the classes of annuity offered by the Society to the public at the time when the said Total Retirement Benefit is paid and will only be paid in cash to the extent that:-

1.1.1 payment of a cash benefit is required under the Rules

1.1.2 payment of cash direct to any other insurance office is required for the purpose of purchasing an annuity or annuities in consequence of an election made under the Rules 

2.1 If any particular Scheme Member retires before his Pension Date in circumstances in which he becomes entitled under the Rules to be paid a pension the Trustees may request the Society to make an immediate payment of the Total Retirement Benefit in respect of that Scheme Member calculated at the date of his actual retirement and reduced as provided in paragraph 2.2. of this Schedule and the Society will thereupon pay to the Trustees the Total Retirement Benefit (calculated and reduced as aforesaid) in full and final satisfaction of all liability of the Society hereunder in relation to the Total Retirement Benefit in respect of that Scheme Member.

Subject to the Total Retirement Benefit (calculated and reduced as aforesaid) being applied in accordance with the provisions of paragraph 2.3 of this Schedule. 

2.2 The Total Retirement Benefit (calculated as provided in paragraph 2.1…) shall be reduced by multiplying the same by the appropriate factor derived from the Table of Reduction Factors set out in the Seventh Schedule.

2.3 The Total Retirement Benefit …shall be applied in the same manner as the Total Retirement Benefit would have been applied pursuant to paragraph 1.1 of this Schedule.

Late Retirement
3.1 If any particular Scheme Member does not retire on his Pension Date the Trustees may request the Society to defer payment of the Total Retirement Benefit in respect of that Scheme Member until his subsequent death or retirement….
3.2 The Total Retirement Benefit in respect of any particular Scheme Member and the further sum calculated in accordance with paragraph 3.3 of the Schedule shall be applied in the same manner as the Total Retirement Benefit would have been applied pursuant to paragraph 1.1 of this Schedule.
3.3 The further sum … shall be a sum equal to compound interest at three and a half per cent per annum on the Total Retirement Benefit in respect of the Scheme Member….
Surrender Value 

4.1 The Retirement Benefits payable under this Policy shall have a surrender value which shall be determined by the Society in its absolute discretion at the time of surrender. 

4.2 No other benefit payable under this Policy shall have a surrender value. 

The Sixth Schedule
….

Participation in Profits

5.1
This policy shall confer the right to participation in the profits of the Society….

5.2
If payment of the Total Retirement Benefit relating to any particular Scheme Member is deferred…this Policy shall continue to confer the right to participation in the profits of the Society… until the date of his subsequent death or retirement…

RULES SCHEDULE

The Rules of the Scheme

1. Definitions

…

(f) “Employer” means in relation to any Member that one of the Principal Employer or the Participating Employers by which he is for the time being or was employed. 

…

(l) “Member” means an employee who has been admitted to the Scheme under Rule 2. 

(m) “…, Member’s Account….” are as defined in Rule 4 … (c) …

(n) “Normal Retirement Date” means the date, notified to each Member on joining the Scheme, such age to be between 60 and 75….

(q) “Pensionable Service” shall have the meaning ascribed to it in the Pension Schemes Act 1993.

(t) “Relevant Date” shall mean the date of retirement, leaving Pensionable Service or death as the case may be. 

2
…

3 …

4 Application of Contributions

(c) …The accumulated balances of contributions, transfer values and any investment income accruing thereto shall be known as the Member’s Account. 

5 (a)
Retirement at the Normal Retirement Date

A Member who retires on his Normal Retirement Date will be entitled to an immediate pension 

(b) Early Retirement

If a Member retires before his Normal Retirement Date either at his request and with the consent of the Employer on or after attaining age 50 or on grounds of Incapacity he will be entitled, in lieu of his rights under Rule 9, to an immediate pension….

(c) Late Retirement

If, by arrangement with his Employer, a Member remains in Pensionable Service after his Normal Retirement Date, he will be entitled to an immediate pension on subsequent retirement, except that if any Member remains in Pensionable Service until the attainment of age 75, he will be deemed for the purpose of the Rules to have retired on his 75th birthday and the benefits will become payable.  Subject to this, no part of a Member’s retirement benefits shall be paid in advance of actual retirement or leaving service….

6 RETIREMENT BENEFITS

(i) Member’s Account 

(a) On the Member’s retirement in accordance with Rule 5 the Member’s Account will be applied to secure from an Insurer, at the choice of the Member, either an immediate pension for the Member or a smaller pension for the Member together with a contingent pension payable after his death to his surviving spouse.

9 LEAVING PENSIONABLE SERVICE

(a) A Member who leaves Pensionable Service shall, if the Employer does not exercise either of the options described in paragraph (c) of this Rule, be entitled to retirement benefits in accordance with Rule 6. Benefits under Rule 6(i) may be payable at any time after attainment of age 50 (or earlier on grounds of Incapacity) and before attainment of age 75 (but not after Normal Retirement Date unless the Member remains in remunerated employment) but his pension under protected rights …shall not be payable before age 60 

(b) As an alternative to the benefits under paragraph (a) of this rule being secured within the Scheme, the Member shall be entitled to choose that the Member’s Account …. shall be applied

i. as a transfer value to a pension scheme of which he has become a member ….

ii. as the consideration for a contract with an Insurer to secure in the name of the Member the benefits payable under paragraph (a) of this rule; or

iii. as a transfer value to a personal pension scheme ….
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