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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mrs J Parkin

	Scheme:
	The NHS Injury Benefit Scheme (the “Scheme”)

	Respondent:
	The NHS Business Service Authority – Pensions Division (formerly called The NHS Pensions Agency) (the “Agency”)


MATTERS FOR DETERMINATION

1. Mrs Parkin contends that she is entitled to payment of Permanent Injury Benefit (“PIB”) under the Scheme and claims that information submitted to the Agency shows that she has been unable to work since leaving employment making such a benefit appropriate.  She additionally claims that she has suffered distress as a result of the way that her application for PIB has been handled by the Agency.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. The Rules of the Scheme are set out in the National Health Service (Injury Benefits) Regulations 1995 (the Injury Benefits Regulations). Mrs Parkin’s complaint turns on Regulation 3(2), which lays down a condition that an applicant must fulfil in order to be entitled to PIB:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment…” 

4. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

RELEVANT FACTS

5. Mrs Parkin was born on 23 November 1943.

6. Until her dismissal in November 2000, Mrs Parkin had worked continuously at the same hospital since 1969 and been employed as a Senior Secretary in the Midwifery unit since 1977.
7. In April 1999, she went on sick leave, complaining of stress‑related anxiety and depression.

8. Mrs Parkin was referred to her employer’s Occupational Health Physician (“OHP”).  She saw the OHP on 12 May 1999 who wrote to her employer stating:

“She has been unwell on and off for approximately the last 12 months, largely with intermittent back pain, anxiety and depressive symptoms.  She says these largely relate to an alteration of her job.  She finds she had increased responsibility and workload and this provokes anxiety and low mood.
… In my opinion she is not currently fit for work and is unlikely to be so for at least a month. … I would recommend that she is returned to a role which has less responsibility. …”  

9. The OHP continued to review Mrs Parkin on a regular basis.  On 21 July 1999 he wrote to her employer saying:

“…It seems her illness has purely been caused by work and the most sensible thing to do would be to modify her job accordingly. …” 

10. In August 1999, the OHP asked the employer if any discussion had taken place about possibly modifying Mrs Parkin’s job so that she had a position of diminished responsibility.  The employer responded that only slight adjustments to the post could be made.
11. Mrs Parkin made an application for ill health retirement (“IHR”) in October 1999 but this was initially rejected.  Her condition did not improve sufficiently for her to return to work, and a decision to dismiss her from her post on grounds of incapability was taken on 3 November 2000.  Due to unpaid holiday leave, her service was extended to 27 November 2000.  She was subsequently awarded on appeal in March 2001 an early retirement pension on the grounds of ill health, which was backdated to 28 November 2000.
12. Mrs Parkin applied for PIB in November 2001.

13. The Agency referred the application to its medical advisers, who considered the following evidence:

· Her Occupational Health record.
· A letter from Mrs Parkin’s then GP, Dr Felstead, dated 23 November 1999.  The letter stated:
“Mrs Parkin has been unfit to work since 21 April 1999 with stress-related anxiety and depression.  This has been related to a change of personnel at work and an increase in the pressure of her workload.  In addition she has suffered two bereavements in the middle of the year and has had recurrent back pain. …” 

· A Consultant Psychiatrist’s letter dated 21 December 1999 which concluded:

“I think she has suffered a prolonged adjustment disorder with mixed anxiety and depression, which is attributable to stress at work, particularly relationships with her previous boss. …”

· A letter from Dr Baldwin, a partner at Mrs Parkin’s GP practice, dated 11 August 2000 which said,

“She presented on 21 April 1999 in a tearful state saying she was unable to cope with her job.  She was not sleeping.  She said, she did not want anti‑depressants.  I gave her …. and some mild sleeping tablets.

On 21 June 1999 because she was still showing marked panic reaction when I eventually talked of work and was still having great difficulty in sleeping I started her on Dothiepin 25 mgs … However, because of side effects, on the 5 July 1999 this was changed to an SRRI, Citalopram, the dose of which was increased”
· A Consultant Psychiatrist’s report dated 30 January 2001 which states: 
“She continues to suffer from depression which I would now categorise as a depressive episode of mild to moderate severity…
Given the circumstances and history, recovery may still be somewhat prolonged but nonetheless I would envisage in time a fairly complete recovery from this episode clinically, although her confidence may take rather longer to recover.  I would envisage a further 6-12 months at least in terms of recovery and it remains to be seen what she is capable of at the end of that time. …”

14. On 26 April 2002, the Agency wrote to Mrs Parkin saying that the Scheme’s medical advisers had advised that her condition was not wholly or mainly attributable to her NHS employment and therefore her application was rejected.  Their letter concluded: 
“The Scheme’s Medical Adviser has advised that it seems that Temporary Injury Allowance has been approved largely because of the degree of support given to the applicant in reports from the OHP and the Consultant Psychiatrist.  IHR has been similarly agreed because of the poor prognosis identified by the occupational physician.

In the absence of confirmatory information from the trust, indeed in their absolute rebuttal of Mrs Parkin’s allegation I find these recommendations surprising.  I do not believe the applicant’s symptoms are wholly or mainly the result of NHS employment.

In terms of Permanent Injury benefit, I can find no reason to support this.  The Consultant Psychiatrist has given a prognosis which indicates a diagnosis of mild to moderate depression with the likelihood of a “fairly complete recovery”. This does not amount to a Permanent Injury.”
15. Mrs Parkin appealed against this decision, but this appeal was rejected on 10 September 2002, on the advice of one of the Scheme’s medical advisers, who had not previously been involved with her case.  The letter concluded:

“It is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of their NHS employment because there is no evidence of any adverse circumstances occurring at her work that could have caused a deterioration in her mental state…”

16. She appealed again, but this second appeal was rejected on 18 December 2002, this time on the advice of another medical adviser to the Scheme.  Again, one of the reasons was the lack of causation.  The letter from the Scheme’s Medical Adviser to the Agency states:

“... Having reviewed the evidence already on file, it is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of their NHS employment.

No new evidence was submitted in relation to this appeal.

There is no evidence that any advisers circumstances arose in the course of her employment with the NHS.

The Employing Authority has firmly refuted her claims. 

The Psychiatric Specialist indicates that the prognosis for her depressive illness is good, in that recovery within 6-12 months is the expectation. Depression is generally considered to be amenable to treatment and no lasting disablement is anticipated. No permanent injury is apparent.  Title to Permanent Injury Benefit is therefore not advised.” 

17. The letter conveying the decision to Mrs Parkin concluded :

“The Scheme’s medical Adviser has advised that

“... Having reviewed the evidence already on file, it is assessed that the relevant medical condition cannot be wholly or mainly attributed to the duties of their NHS employment.

No new evidence was submitted in relation to this appeal. The advice provided by the previous medical advisers is concurred with.” 
…”

18. She appealed once more.  A third medical adviser reviewed her case. He noted:

· Temporary Injury Allowance (“TIA”) and Ill-Health Retirement had been granted on the basis that her depressive illness was related to stress at work, supposedly due to an increase in volume of work and a poor personal interpersonal relationship with her manager.

· Her GP, employer’s OHP and an independent psychiatrist accepted this aetiology, though the Nottingham University Hospitals NHS Trust rejected the suggestion strongly.

· As this was her first attack of depression, one could expect a resolution on retirement.  Her psychiatrist’s report of January 2001 says her sense of grievance towards her former employees is contributing to the problem, but even allowing for that there are significant symptoms remaining nearly 6 months after retiring.  Also, she had experienced over the last year a lot of arthritis in her fingers and back.
· The file contains a letter from the NHS Litigation Authority showing their investigations about TIA suggested a catalogue of personal problems have brought her alleged problems.

In view of this, the adviser recommended that her GP notes be obtained and the results of the investigations completed by the NHS Litigation Authority which could possibly clarify likely weights of causation.
19. Having obtained the GP’s notes, her appeal was rejected again on 15 April 2003, on advice from the medical adviser.  The only reason given was that her condition was not caused wholly or mainly by NHS employment:

“[the medical adviser] has advised that

“Following an initial review where the claimant again did not offer any evidence for her third appeal, a copy of her GP’s notes have been obtained as previously suggested to see if clarification could be obtained about the causation of her psychiatric state.

On June 5th 1999 [this should read July 5th 1999] she is started on an antidepressant because of a “stress reaction” caused by the death of two relatives including an 8 year old niece.

The recent repeats of her antidepressants appear to be due to the stress caused by “pensions etc”.

There is no recorded evidence of consultations relating to arthritis in her GP’s notes, even though there are consultations for gastric irritation…

The NHS Litigation Authority has also been contacted.  Whilst no source of their evidence is revealed they have provided a letter sent to her solicitors denying that there is any evidence of sustained occupational stress, but pointing out the personal problems that could be causing the problem.

Conclusion: There is no evidence to support the suggestion that occupational stress has contributed to her depressive illness, though her depressive illness, conversely could have contributed to her perceived problems at work.

The case for granting Permanent Injury Benefit is not made.”

20. On 16 April 2003, the Agency wrote to inform her that the Internal Appeals Procedures had been exhausted.  She then complained to me.

SUBMISSIONS
21. The Agency submits : 
21.1. Mrs Parkin’s workload was not excessive in comparison with her colleagues, and there was no indication of any concerns raised by Mrs Parkin about her role and responsibilities;
21.2. There were no unreasonable demands placed on Mrs Parkin;

21.3. There were no organisational changes that would have affected Mrs Parkin;

21.4. There is no record of any complaint from Mrs Parkin concerning her workload and therefore no steps were taken to investigate her workload; and

21.5. There is no record of any difficulties within working relationships concerning Mrs Parkin.

21.6. The Hospital provided a letter from the National Health Service Litigation Authority dated 13 October 2000, which said:

“…we do not consider that the claimant’s alleged claim for occupational stress has any link with her employment, and in fact, our investigations would suggest that a catalogue of personal problems may have brought on her alleged symptoms.
…I am repudiating liability …, and … do not consider that the claimant will qualify for Temporary Injury Allowance, as of course liability is denied.”

21.7. Mrs Parkin’s case has been considered by a number of different medical advisers to the Agency, who had all concluded that her condition was not caused wholly or mainly by her employment.

21.8. Mrs Parkin’s condition was caused primarily by her personal problems, because there was nothing particularly stressful about her work that could have caused the condition.  This point is made explicitly by the third medical adviser in his letter of 15 April 2003.  These personal problems include the following:

21.8.1. The arthritis that she has been suffering from for over 10 years;

21.8.2. Back pain since at least 1996;

21.8.3. Her irritable bowel syndrome that was diagnosed in July 1998;

21.8.4. The death of two family members in the summer of 1999.

21.9. The body of evidence comprised the occupational health and GP records, which included consultant psychiatrist’s reports.  It is considered that the NHS Pensions Agency medical advisers were in a better position to take a balanced independent approach to the assessment of the attribution to Mrs Parkin’s  mental health condition.
21.10. The submission from Mrs Parkin’s employer in conjunction with other evidence allowed the medical advisers to offer a different balance of attribution to that held by the clinicians.
21.11. When read in context and against the decision letters in relation to each stage of the appeals process, it is readily apparent that the reasons for the decision did not rest solely or indeed predominantly on the lack of evidence of any complaint being made about working conditions.
21.12. Their letter dated 14 February 2006 gave the Scheme’s medical advisers explanation that in the case of a mental health condition, … [causation]… can often be multi-factorial and is influenced by the perceptions of the sufferer, which may magnify or diminish the effects of one stressor against another.  Unless he [the clinician] makes specific efforts to obtain items of information from other sources, and there is no indication this happened, the clinician is largely in a position of having to rely on the sufferer’s version of events.  Consequently, what may appear as a clinician opinion may in fact merely be no more than a repeating of the detail as perceived and provided to the examining/treating clinician by the sufferer.
21.13. Mrs Parkin did make a complaint for occupational stress which was dealt with by the NHS Litigation Authority.
22. Mrs Parkin submits :

22.1. Her condition has been caused by her work.  Her increasing workload and work situation started to become intolerable in the latter half of 1998 and despite conversations with the former manager nothing positive was done and  culminated in April 1999 in her not being able to carry on with her duties.

22.2. Although she made no written complaints about her workload she complained orally.

22.3. The entry in the GP’s notes in relation to antidepressants prescribed on 5 July 1999 refers to a change in antidepressants to avoid side-effects rather than a commencement of antidepressants caused by her bereavement, as explained in Dr Baldwin’s letter of 11 August 2000.

22.4. She has two medical opinions in support of her contention:

22.4.1. A Consultant Psychiatrist, having seen Mrs Parkin on 15 December 1999, wrote in his letter of 21 December 1999:

“I think she has suffered a prolonged adjustment disorder with mixed anxiety and depression, which is attributable to stress at work, particularly relationships with her previous boss.” 

22.4.2. A Senior Registrar in Occupational Medicine, having seen Mrs Parkin, wrote in a letter of 21 July 1999 that 

“It seems her illness has purely been caused by work and the most sensible thing to do would be to modify her job accordingly. Obviously, I have only heard her side of the story.”

Similarly, he says in a letter of 7 July 2000 “work has clearly been largely or wholly responsible for her illness”.

22.5. It is puzzling that the opinions of medical advisers who had not seen her were preferred to the opinions of the medical practitioners who had seen her.

22.6. There were no other Secretaries doing administration work in the Maternity Unit other than herself.  She does not therefore understand what comparison was made with her colleagues, unless the hospital is referring to qualified midwifery staff working in admin roles.  The administrators post was of a higher grade than her own.

22.7. She does not understand why medical conditions she suffered, dating back over 10 years and not related to anxiety, were raised by the Agency.

22.8. Her two relatives did not die until July 1999 and the child was not her niece but the daughter of her niece whom she did not know.

CONCLUSIONS
23. The first part of the criteria for payment of the benefit is that the injury must be wholly or mainly attributable to the duties of the employment.  If that condition is satisfied then the next criterion is whether the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.  Determining whether these criteria are met is a question of fact (rather than an exercise of discretion) for the Agency.
24. When considering Mrs Parkin’s initial application and her appeals, the Agency had before them the opinions of her GP, an OHP and her Consultant Psychiatrist all of whom held the view that Mrs Parkin’s condition was attributable to her NHS employment.  The Agency’s own medical advisers at the third and final appeal seem to have been heavily influenced by the NHS Litigation Authority’s letter that there were no known adverse circumstances arising in the course of Mrs Parkin’s employment.  There seems to be something of a non‑sequitur in saying that because there is no record of Mrs Parkin having made a complaint at the time, (her claim to the Litigation Authority being later) work cannot be the cause of her condition.  Because an employee has not chosen to make a complaint to their Employer does not necessarily mean there was no cause for complaint.  In any event there was evidence in the form of her dealings with the employer’s Occupational Health Department.
25. Despite a medical adviser saying there was no recorded evidence of consultations about arthritis, I note that this is one of the multi-factorial reasons that the Agency has given for her personal problems.  The deaths of two relatives in the summer of 1999 could not have been the cause of an illness which began in April 1999 although may have hampered her recovery.
26. The Agency submit that its medical advisers were in a better position to take a balanced independent approach to the assessment of the attribution to Mrs Parkin’s mental health condition than her clinicians.  I have no difficulty in principle with a decision maker preferring advice from such advisers to the opinions of those who have had closer contact with the member concerned.  The difficulty I have in this case is that the view of the Agency’s medical advisers has, for the reason I set out in the previous paragraph been provided through a somewhat distorted filter – as the decision maker ought to have realised when faced with the statement that 

“there is no evidence of any adverse circumstances occurring at her work that could have caused a deterioration in her mental state…”

The failure to recognise that flaw tainted the resulting decision.
27. In coming to the view that there has been a misguided approach so far by the Agency and its advisers I am not suggesting that Mrs Parkin necessarily qualifies for the benefit she seeks.  There may be other reasons for her condition than the one she cites.  I am remitting the matter to the Agency for a further decision to be made.
DIRECTIONS

28. Within 6 weeks of this decision the Agency shall reconsider the matter and issue a further reasoned decision to Mrs Parkin.

DAVID LAVERICK

Pensions Ombudsman

30 March 2007
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