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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicants
:
Mr D A and Mrs K Gardner

Scheme
:
Marshalls Environmental Services Limited Pension Scheme

Employer 
:
Marshalls Environmental Services Limited  

Trustee 
:
The Employer

MATTERS FOR DETERMINATION
1. Mr and Mrs Gardner seek the assignment to themselves of their Individual Pension Plans (IPPs) with Equitable Life Assurance Society (Equitable).  The Employer, who is also the Trustee, has refused to sign the documentation to enable to the assignments to go ahead.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is usually not necessary to distinguish between them.  This Determination should therefore be taken as the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.   

MATERIAL FACTS

3. Mr and Mrs Gardner were employed by the Employer from 1991 to May 1999.  

4. In April 1994 the Scheme was set up.  On 13 April 1994 the Employer wrote (separately) to Mr and to Mrs Gardner.  The letters set out the terms and conditions under which the Employer had agreed to provide pension and certain other benefits in respect of Mr and Mrs Gardner’s service as employees.  The letters recorded that such benefits would be provided under a retirement benefits scheme (the Scheme) administered in accordance with the Rule Booklet attached (and identified as code IPP/Post 89 Rules/3.89.  The letters said that benefits under the Scheme would be provided by policies effected with Equitable, which policies would be held on irrevocable trusts by the Employer as trustee of the Scheme.   Two policies were set up with effect from 13 April 1994 each in the name of the Employer for the benefit of the lives assured (Mr and Mrs Gardner).  All premiums were paid by the Employer.

5. Rule 3 (of Rule booklet IPP/Post 89 Rules/3.89) dealt with leaving service.  Rule 3(iv) said:

“You may require the Employer to assign the Policy to you in which case it will be endorsed to stipulate what benefits may be taken, the maximum amounts in monetary terms of any lump sums, personal or dependant’s pensions payable on death or retirement and the fact that no benefits receivable thereunder shall be assignable or commutable except as provided.”

6. Mr and Mrs Gardner left service in May 1999.  

7. Mr and Mrs Gardner sought the assignment of the policies to themselves.  Alternatively they wanted to transfer their benefits.  

8. Mr and Mrs Gardner’s attempts to secure a transfer were unsuccessful and they contacted the Pensions Advisory Service (OPAS) who wrote to the Trustee.  The Trustee said it had not received OPAS’ initial letter but the OPAS adviser spoke to the Trustee over the telephone.  It transpired that the circumstances of Mr and Mrs Gardner’s departure were acrimonious.  In particular the Trustee said that Mr Gardner had illegally removed certain files pertaining to the Scheme and that Employer had instigated legal proceedings against him.  My enquiries, however have revealed that no civil or criminal proceedings have commenced. 

9. On advice from OPAS Mr and Mrs Gardner instigated the Internal Disputes Resolution (IDR) procedure.  The Trustee wrote to Mr and Mrs Gardner in response on 28 April 2003 saying that it had contacted Equitable who were forwarding forms for completion for the transfer of funds to an alternative scheme.  Mr and Mrs Gardner wrote to the Trustee on 19 May 2003, not having heard further, to see if there was any news.  

10. Mr and Mrs Gardner did not hear further and asked my office to investigate.

11. In answer to my invitation to respond, the Trustee said it was its responsibility to ensure that any transfer was to another approved scheme.  It enclosed a copy of a letter it said had been sent to Mr and Mrs Gardner on 12 May 2003 to which they had not replied.  That letter said that the transfer forms had been received from Equitable and requested further information from Mr and Mrs Gardner to enable those forms to be completed.  

12. Mr and Mrs Gardner said that they had not received that letter until a copy of it was sent by my office whereupon their Independent Financial Adviser (IFA) had written to the Trustee (by recorded delivery) enclosing two Equitable Leaving Service booklets completed by Mr and Mrs Gardner for signature by the Trustee/Employer.

13. I sent the Trustee a copy of the IFA’s letter, asking if the Trustee was now able to complete the documentation.  The Trustee replied saying that new forms were required but once these had been supplied (by Mr and Mrs Gardner’s IFA) the Trustee would endorse them and submit them to Equitable.

14. Mr and Mrs Gardner’s IFA then wrote to the Trustee saying that Mr and Mrs Gardner did not want to transfer but wanted the policies assigned to themselves.  The Trustee had completed the Leaving Service booklets on the basis that Mr and Mrs Gardner wished to transfer their benefits.  The IFA asked the Trustee to amend the forms to indicate that the policies were instead to be assigned instead.  The Trustee was not prepared to consent to the assignment.  The Trustee is of the view that assignment of the policies was not a permitted option and that by consenting the Trustee would in some way be acting in breach of its duties as Trustee.  The Trustee later claimed that the only reason it objected to the assignment of the policies was in view of Mr Gardner’s conduct, about which the Trustee made certain allegations.  This was despite the Trustee having previously said that it was “somewhat at a loss to understand” why such matters might have any connection with Mr and Mrs Gardner’s pension.  

15. I drew the Trustee’s attention to Inland Revenue guidance on whether assignment was a permitted option and to Rule 3(iv) set out above but the Trustee has not responded.  

CONCLUSIONS  

16. It is clear that Mr and Mrs Gardner did not leave their employment with the Employer on good terms but any outstanding employment or personal issues are not my concern and I have noted that no legal action has been taken against them.  I am concerned only with Mr and Mrs Gardner’s rights as members of the Scheme and the duties of the Employer (including its role as the Trustee)  in relation to the Scheme.  

17. Rule 3(iv) provides that Mr and Mrs Gardner “may require the Employer” to assign their policy to them.  That provision gives Mr and Mrs Gardner the  right to insist upon assignment even though they had previously asked for their benefits to be transferred. Such an option does not need the consent of the Trustee.   

18. The Employer’s failure to complete the necessary documentation to enable Equitable to assign the policies to Mr and Mrs Gardner in accordance with their legal right to insist upon assignment is maladministration.  

19. I make below a direction, which is enforceable in the County Court, requiring the Employer to consent to the assignment by completion and signature of the relevant documentation  

20. As the Trustee, the Employer  should already be holding Leaving Service booklets for both Mr and Mrs Gardner.  However, to prevent any further delay if those forms have gone astray, my office asked Mr and Mrs Gardner’s IFA to supply further copies with the relevant sections completed by Mr and Mrs Gardner to the Trustee.  Mr and Mrs Gardner’s IFA has confirmed that those documents were sent by recorded delivery on 7 June 2005.

DIRECTION

21. I direct the Employer within 7 days of the date of my final Determination to  complete section 8 of Equitable’s Individual Pension Plan Leaving Service booklets for Mr and Mrs Gardner and to forward the completed forms to Equitable.  

DAVID LAVERICK

Pensions Ombudsman

01 August 2005
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