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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr M Webb

Scheme:
Konica Business Machines (UK) Ltd Pension & Life Assurance Scheme (the Scheme)

Respondents:
Konica Business Machines (UK) Ltd (the Employer)


Trustees of the Scheme (the Trustees)


Heath Lambert Consulting (the Administrator)

MATTERS FOR DETERMINATION 

1. Mr Webb alleges that he did not receive an enhanced pension to which he believed he was entitled on early retirement.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme was established by a trust deed dated 8 October 1973 and is governed by rules adopted on 23 February 1987 (the Scheme Rules).

4. The Scheme Rules that relate to early retirement are:

4.1. Part I  Rule 7  Retirement
A Member will be entitled to retire on the Normal Retirement Date…

A member may be permitted by the Principal Employer to retire at or any time after age 50 or earlier if the reason for retirement is incapacity.

4.2. Part II  Rule 2  Early Retirement
If a Member…retires before the Normal Retirement Date he will receive a reduced pension called an Early Retirement Pension. The amount of the Early Retirement Pension will…be the amount of the deferred pension to which he would have been entitled if he had ceased to be in the service of the Company for a reason other than death or retirement, reduced in accordance with his age at retirement on the advice of the Actuary to the Fund. The Trustees may however on the direction of the Principal Company and on the advice of the Actuary…provide an Early Retirement Pension of a larger amount…

4.3. Part VI  Leaving Service – Withdrawal Benefits, Rule 2(g)

Short Service Benefits shall be payable at the same times, and upon the happening of the same events as the corresponding Ordinary Retirement Benefit would be payable.

5. Definitions:

“Normal Retirement Date” means the sixty-fifth birthday of a male Member.

“Principal Company” means Konica Business Machines (U.K.) Ltd.

“Short Service Benefit” is granted to a Member who ‘ceases to be in the service of the Company for any reason other than death or retirement’

MATERIAL FACTS

6. Mr Webb joined the Employer and the Scheme in 1976 as a junior manager. Over the course of the next seventeen years he rose to be a senior manager, then associate director and, for the final three years, a main board director. During this final period he was also a trustee of the Scheme. When appointed to the main board in 1990 he signed a three year contract with a six month notice period. This contract was not renewed and his employment terminated in 1993.

7. On termination of his employment Mr Webb negotiated an agreement with the Employer under which he received compensation for loss of office. Mr Webb was legally advised during the negotiation of the agreement. The agreement contained the following provisions about his pension to the following effect:

7.1. The Employer would continue to pay contributions for a further two months; 

7.2. Nothing contained in the agreement would prejudice or affect Mr Webb’s accrued and continuing pension rights.

8. Around the time of his 60th birthday, in November 2001, Mr Webb began to consider his pension benefits and learned that he would be treated as having a retirement age of 65. He believed he was entitled to an earlier retirement age and, in November 2002, Mr Webb invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP). In response, the Chairman of the Trustees said:

8.1. No resolution or deed had been effected to confirm the early retirement arrangements referred to by Mr Webb;

8.2. There is no mention in the Employer’s resolutions of an agreement to enhance senior managers’ pension benefits;

8.3. The early retirement plan as outlined in a Memorandum (see paragraph 10) is a proposal; 

8.4. There is no reference to an early retirement age in any of the exchanges of correspondence surrounding Mr Webb’s leaving employment. Nor is an earlier retirement age documented in relation to Mr Webb’s employment;

8.5. Accordingly, Mr Webb’s retirement age would be 65.

9. At Stage 2 of the IDRP, the Trustees, having considered all the documentation presented, upheld the decision originally given.

Submissions
Mr Webb
10. Mr Webb has provided a copy of a memorandum dated 29 August 1986 from two board directors and the company secretary of the Employer to the managing director (the Memorandum). This set out a proposed early retirement plan for senior managers nearing the age of 60 (the Proposal).  The Memorandum said:

10.1. It was  the Company’s policy (at its discretion) to offer Early Retirement to Senior Managers;

10.2. “Financial provision has already been made through our Pension Fund to provide a pension at the age of 60, which will add five years to the period of service and thus provide a pension equivalent to retiring at 65…” 

10.3. Four senior managers would be affected by the changes until the end of 1989 and thereafter there would be no further cost until 1994 by which time the plan may be reviewed or amended. 

11. The Memorandum set out two “choices” for the Employer:

11.1. To make a retirement age of 60 mandatory for all senior managers; or

11.2. “If the Company prefers to retain its options and merely deal with the current management early retirement situation, then the proposal plan is attractive enough not to cause any feelings of unfairness by those concerned.”

12. Mr Webb has also provided a copy of handwritten notes that appear to provide supplementary information concerning the proposal. Attached to these notes is a list of the Employer’s then senior managers. The notes and list are undated and appear to be written by different authors although they are unsigned. The list shows 11 senior managers, including Mr Webb, with their prospective service with the Employer to age 60. Four of the named managers were due to reach age 60 between 1987 and 1989. Two would reach age 60 between 1995 and 1998 and the remainder would reach age 60 between 2000 and 2004.

13. Mr Webb has submitted a copy of a memorandum dated 11 November 1986 from a board director to one of the senior managers saying, “this is to confirm the Director’s plan for early retirement which applies only to those Senior Grade 2 Managers now approaching their 60th birthday.” The memorandum sets out the benefits for one manager as at his at his 60th birthday, which fell in April 1988. It points out that “the Directors have taken into account the short notice offered for your early retirement and have, therefore, devised a one off scheme that with the benefits detailed above, we trust you find to be attractive”.

14. Mr Webb claims that although the Proposal was never formalised in terms of a Scheme amendment or changes to employment contracts, nevertheless it was implemented, as evidenced by the memorandum to the senior manager (referred to in paragraph 13). To his knowledge 2 and possibly 3 of the managers whose names appeared on the handwritten list (see paragraph 12) received the benefits.  He believes one of the managers received the benefits despite having been made redundant prior to the age of sixty. Further, he believes that, at the time he left the Employer, no senior manager had remained in employment beyond his 60th birthday.

15. Mr Webb says that he refrained from addressing the issue of his entitlement to enhanced pension benefits as part of the settlement because he did not want to compromise the negotiations over the compensation package for loss of office. After leaving the service of the Employer, Mr Webb therefore asked the company secretary to obtain confirmation from the managing director that early retirement terms would apply. The managing director had recently assumed that position and Mr Webb believes that he may have been unaware of the existence of the Proposal until approached by the company secretary. Mr Webb says that the new managing director “refused to honour the scheme”.  Mr Webb says that the administrator of the Scheme provided details of his pension benefits just before his contract ended – he was told these were produced as a matter of course when anyone left the company.

16. Mr Webb says that the previous managing director had, about 1 year before Mr Webb left the Employer, told him that “the Scheme [ie the terms of the Proposal] was in operation and …[he] would definitely receive the benefits”. At an earlier date the managing director told Mr Webb that he “would receive the benefits and should not worry about [his] position.” As a result, Mr Webb believed he was entitled to a retirement age of 60.

17. Mr Webb approached the new Administrator in 2001 and the Employer in 2002 but found that neither had any information about the Proposal whose terms he believes ceased to apply after he left in 1993 and before the Administrator had been appointed.

18. On seeing a copy of the Scheme’s governing documentation during the course of this investigation, Mr Webb acknowledged that, although not entirely familiar to him, the Rules are those applying from 1987. He believes that the early retirement arrangement as set out in the Proposal operated alongside those rules at least until 1993 when he left the employer. He feels qualified to make this assertion because of his long service with the Employer, his position on the board and his role as pension scheme trustee.

19. Mr Webb says that the directors, the company secretary and himself all made attempts to arrange for the Scheme’s Rules to be amended to include the terms set out in the Proposal. But, that amendment never happened.

The Administrator

20. The Administrator took over administration of the Scheme in January 2000 from a previous administrator. The Administrator says that there was no mention in the records it inherited of the implementation of the Proposal and that it is unaware of the Proposal’s existence having checked Scheme records and made enquiry of the Employer. The Administrator also refers to Mr Webb’s comments that an employee of the previous administrator was aware of the Proposal and the fact that its terms were implemented. The Administrator says that the employee was employed by the Administrator until mid-2001 but did not provide any additional information about the Scheme other than that passed between the administrators.

21. According to the records inherited by the Administrator Mr Webb was provided with estimated benefits on leaving employment on 1st July 1993. Amended figures were subsequently provided in December 1993 at Mr Webb’s request.

22. Mr Webb first contacted the Administrator in April 2001 requesting a transfer value of his benefits. This was provided. Then in February 2002 Mr Webb wrote referring to the Proposal that had been put into effect for Senior Managers. In March 2002 Mr Webb requested that his funds be transferred to another scheme and this transfer was completed in April 2002.

The Employer and Trustee 

23. The Employer and Trustee say that:

23.1. The Proposal was never formally implemented or adopted by the company and neither was there any change to Mr Webb’s terms and conditions of employment in relation to his pension;

23.2. The memorandum addressed to a senior manager (see paragraph 13) was never approved by the managing director as the shareholders’ representative, or by the shareholders;

23.3. At the time of negotiating his settlement agreement, when Mr Webb was legally represented, no mention was made of the Proposal, despite the fact that  Mr Webb was receiving advice about his pension  and he received written confirmation of his benefits under the Scheme from the Employer;

23.4. Although the settlement agreement contains a provision stating that its terms do not affect Mr Webb’s accrued pension rights, this simply confirms that the benefits accrued to the date of leaving would not be affected. There is nothing to suggest that the Proposal was in contemplation at the time;

23.5. Early retirement is granted to any member of the Scheme aged over 50 only with the consent of the Principal Employer. Any augmentation to members’ benefits is subject to the Principal Employer’s direction; 

23.6. Personnel records show that four other senior managers (to whom Mr Webb made specific reference as having received benefits in line with the Proposal) had retired at separate dates to each other between two and four years prior to Mr Webb’s departure. Each person retired from active membership and each case was considered on its own merits.

24. The position regarding the 11 people on the list (see paragraph 12) appended to the proposal is as follows:

Senior manager (in order of age)
Year of 60th birthday
Retirement 

1
1987
Retired from active membership between 1989 and 1991. Retirement terms based on the merits of the individual case.

2
1987
Retired from active membership between 1989 and 1991. Retirement terms granted based on the merits of the individual case.

3
1988
Retired from active membership between 1989 and 1991. Retirement terms granted based on the merits of the individual case.

4
1989
Retired from active membership between 1989 and 1991. Retirement terms granted based on the merits of the individual case.

5
1995
*No records available.

6
1998
Retired from active membership in 2003.

7
2000
No records available but thought to be deceased.

Mr Webb
2001
Deferred member.

9
2002
*No records available.

10
2003
Retired from active membership in 2000. Records indicate that no enhancements were applied to the early retirement pension.

11
2004
Deferred member with no pension in payment.

* Records may not be available where a member transferred out or died and the scheme had no further liabilty, prior to appointment of the new administrator.

CONCLUSIONS
25. None of the parties dispute the fact that there has been no formal implementation of the Proposal into the Scheme. The Scheme Rules are clear: members, whether retiring from active service or, as in Mr Webb’s case from deferment, will have a retirement age of 65. Any earlier retirement age is subject to reductions as advised by the Scheme’s actuary and payment of an unreduced early retirement pension would only be permissible if the Employer directed its payment. The Proposal as set out in the Memorandum does not constitute an amendment to the Scheme Rules.

26. Mr Webb claims that, on two occasions, the previous managing director told him that he would be entitled to a retirement age of 60. However, there was no variation of Mr Webb’s contract of employment following the issue of the Proposal. There is no evidence provided by Mr Webb that any offer was communicated to him, verbally or otherwise, which he accepted, or that other actions took place in terms of the Employer’s dealings with him personally (as opposed to other employees) which may have given rise to a variation in his contract of employment. 

27. Mr Webb has argued that other managers received pension benefits at age 60, whether they were retiring from active service or from deferment (as Mr Webb would be), and that therefore he is entitled to the same treatment. The memorandum that I have seen that applies to another senior manager certainly indicates that he was to receive pension benefits at age 60 in 1988. However, the memorandum states that this is a special arrangement for those nearing their 60th birthday and refers to it as a “one-off scheme”. The Employer and the Trustee have not disputed that some members received benefits before the Scheme’s Normal Retirement Date, saying that those members retired from active service and benefits were granted in line with the Scheme Rules.  That others may have been more generously treated than Mr Webb does not give rise to any entitlement on his part to be similarly treated. Other senior managers do not appear to have been treated more generously.

28. I do not interpret the terms of the agreement reached when Mr Webb left his employment as indicating or implying that there had been any enhancement of his pension or variation of his normal retirement date.  

29. For the reasons given above, I do not uphold Mr Webb’s complaint against the Employer, Trustee or Administrator.

30. I turn now to Mr Webb’s comments about the conduct of my investigation. I have obtained information from the Employer and the Administrator. Both parties have co-operated fully in the investigation.

31. The key point that Mr Webb has made throughout this investigation is that certain Scheme members benefited from a retirement age of 60, that it appears to have been accepted practice and therefore he also is entitled to a retirement age of 60. 

32. The Employer, in considering Mr Webb’s allegation that several members benefited a retirement age of 60, told me that it had reviewed personnel records. From those records it had discovered four employees (specifically named by Mr Webb) who had retired from active service, at age 60, over a period of 2 to 4 years before Mr Webb left the Employer. Each of their cases appeared to have been considered on individual merits. Whilst the management team may be different to that in place at the time of Mr Webb’s leaving the Employer, it does not follow that earlier records cannot be accessed and indeed it appears to me that records have been scrutinised. I have no reason to question the veracity of the information provided to me by the Employer and therefore feel no need to corroborate that information by referring to other parties. 

33. The Administrator has reviewed the records passed to it by the previous administrator. I accept its assurances that it has discovered no records relating to the implementation of an early retirement plan since, again, I have no reason to doubt that I am being told the truth. The employee who worked for the Administrator and who, according to Mr Webb, had extensive knowledge of the early retirement arrangements has not been contacted by me as requested by Mr Webb. I have seen no reason to do so since the Administrator is clear that the employee did not provide any additional information before leaving service. I would have thought that an arrangement under which all senior managers were able to retire early would be considered by that employee to be important enough to pass on any information about it to the Administrator.

DAVID LAVERICK

Pensions Ombudsman
19 September 2005
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