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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr T Hutchins

Scheme
:
Norwich Union Stakeholder Pension Plan (the Plan)

Respondent
:
Norwich Union (NU)

MATTERS FOR DETERMINATION 

1. Mr Hutchins says that NU acted with maladministration by taking an undue length of time to provide policy information, including the fund value, to his independent financial adviser (IFA).  This, therefore, delayed a transfer to Prudential in accordance with his selected open market option to purchase an annuity.  Mr Hutchins considers the delay of almost three months meant he missed three annuity payments.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

POLICY CONDITIONS
3. The General Terms of the NU Stakeholder With-Profit Fund provide:

“To ensure fairness of treatment between members of the Norwich Union Stakeholder Personal Pension Scheme on the cancellation of units in this With-Profit Fund, we may reduce the unit price by the application of a market value reduction.

…

We will give you written notice where the market value reduction is to be applied.  Where you have been notified that a market value reduction is to be applied, you may ask us not to proceed with the cancellation unless you will have attained the maximum age you can take retirement benefits in line with the Scheme rules.

We may apply a market value reduction when units are cancelled from this Fund except:

1.
if benefits are being taken at the original retirement date or at the maximum age you can take retirement benefits in line with the Scheme rules providing …”

MATERIAL FACTS
4. Mr Hutchins’ original retirement date under the Plan was at age 65 in 2006.  The Plan was 100% invested in NU’s Stakeholder With-Profits Fund.

5. Mr Hutchins was made redundant shortly before his 61st birthday.  He chose to take his benefits from the Plan as he felt his future employment prospects were negligible.  Mr Hutchins asked his IFA to act on his behalf to organise this.

6. On 2 July 2002, Mr Hutchins’ IFA contacted NU to request policy information, including a fund value.  NU acknowledged the transfer of agency to Mr Hutchins’ IFA on 13 August 2002.  Part of the information requested by the IFA was received in early September 2002, but it appears that full information was not received until about 25 September 2002.  The relevant documentation was completed and the funds from Mr Hutchins’ Plan were transferred to Prudential to purchase an annuity on 22 October 2002.

7. Shortly after, Mr Hutchins’ IFA made a complaint to NU about the time taken to provide the information to allow the transfer to take place.  The IFA pointed out that, during that time, Mr Hutchins was without an income and due to the delay, he had missed out on annuity payments.

8. NU responded by explaining that the delay was as a result of significantly higher volumes of enquiries than had been anticipated.  However, it acknowledged that it had failed in its service delivery.  NU then explained that the quotations issued to Mr Hutchins had incorrectly stated a value with no Market Value Reduction (MVR).  It stated that, as a good will gesture, it had to pay the full fund value of the Plan without the deduction of the MVR, although NU was under no obligation to do so.

9. NU noted that the value of Mr Hutchins’ Plan had increased from £117,549.68 at 2 August 2002, to £118,484.88 at 21 October 2002 – an increase of approximately £935.  NU also offered Mr Hutchins £250 (subsequently increased to £300) as compensation for the delay.

10. Mr Hutchins’ IFA submits that the increase in fund value and compensation do not adequately compensate Mr Hutchins for three months of missed annuity payments.  He points out that Mr Hutchins would need to be in receipt of an annuity for a significant number of years before the additional annuity would equal the missed payments.

11. NU advises that the MVR amounted to between £25,000 to £30,000.  Mr Hutchins considers the waiver of the MVR is irrelevant, as he was told that no MVR was to be applied to the Plan.

12. Mr Hutchins’ IFA submits that, when NU finally sent out the relevant information about Mr Hutchins’ Plan, this included a document which categorically stated that no MVR would be applied to the Plan value.  The IFA says that it pointed this out to NU, which then “backed down” regarding the MVR.

13. Mr Hutchins’ IFA submits that had Mr Hutchins been notified that a MVR was to have been applied, this may have affected his decision to take his benefits at that time, given the proportion of the fund value it represented.  The IFA says that, for NU to have tried to apply the MVR at the later date would be akin to him agreeing a fee with a client and then seeking to increase it on the day the work was to be undertaken.

14. NU accepts that it is possible that a letter was sent stating that a MVR did not apply.  However, they say this was sent in error, as NU’s position is that a MVR did apply to the Plan and NU was fully entitled to apply the MVR, but chose not to do so as a gesture of good will.

CONCLUSIONS
15. NU has accepted that it quoted Mr Hutchins’ Plan value without the MVR being applied and it acknowledges that it is possible Mr Hutchins’ IFA was told categorically that no MVR would be applied.  However, the General Terms for Mr Hutchins’ Plan allow for NU to apply a MVR, unless Mr Hutchins was retiring on his original retirement date.  Mr Hutchins was retiring earlier than his original retirement date and, therefore, NU was entitled to apply the MVR.

16. Having said that, it is clear that, by failing to advise Mr Hutchins and/or his IFA of the MVR, NU provided them with incorrect information about the level of benefit available.  This does not entitle Mr Hutchins to the incorrect fund value, but it would entitle him to a remedy had he acted to his detriment in reliance on the incorrect information.  However, the situation is that Mr Hutchins sought to take his benefits, because he had been made redundant with no prospects of obtaining further work.  This decision was made before the incorrect information was provided to Mr Hutchins and/or his IFA.  There is no evidence of detrimental reliance by Mr Hutchins on that incorrect information.  I note the possibility that Mr Hutchins may have changed his mind following advice of the application of the MVR but, in the event, the MVR was waived as a gesture of good will and so the eventuality did not arise.

17. Because of the waiver of the MVR, Mr Hutchins has received an additional benefit to which he had no entitlement.  

18. Mr Hutchins also complains of delay, which he considers caused him to miss a number of annuity payments.  NU acknowledges its failing in this respect and I agree that unreasonable delay is maladministration.  It may be that Mr Hutchins’ fund value increased slightly over the period, but this may not, in itself, be sufficient recompense for the fact that Mr Hutchins was without an income for three months.

19. My view, therefore, is that NU acted with maladministration on two accounts: by failing to provide fund information in a timely manner leading to a delay in the annuity commencing; and by failing correctly to advise Mr Hutchins about the application of the MVR in his case and, consequently, incorrectly quoting his fund value.

20. Had NU not undertaken either of the two acts of maladministration identified above, Mr Hutchins would have been able to secure an annuity at an earlier date.  That annuity, however, would have been lower, because of the effect of the MVR on the purchase price.

21. Taking all of this into account, it is my view that the steps taken by NU remedy any injustice caused to Mr Hutchins by its maladministration, either in omitting to include the MVR in the fund value, or the delay in providing the requested information.  In reaching this view, I have taken into account the IFA’s comments about the difference between a lump sum against the additional income generated.  However, he has pointed out that the MVR represented a significant proportion of the total fund and thus would have had a not insignificant effect on the level of annuity.  

22. Finally, I acknowledge that Mr Hutchins and his IFA are disappointed with my determination.  However, my role is to redress injustice caused by maladministration and not to impose punitive measures on the offending party.  NU accept they may have told Mr Hutchins the MVR did not apply, but this was an incorrect statement and I cannot ignore the fact that the policy conditions gave NU the right to apply the MVR.  Thus, the waiver of the MVR is significant and to ignore that fact, would lead to compensation out of proportion to the injustice caused.

23. Therefore, I make no further directions.  The offer of £300 remains open to Mr Hutchins and it is for him to decide whether to accept it.
DAVID LAVERICK

Pensions Ombudsman

8 June 2004
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