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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr P Davies

	Scheme:
	Solaglas Pension Plan (the Solaglas Plan)

	Respondents:
	Saint-Gobain Calmar Limited (the Company)

Solaglas Limited (Solaglas)

Trustees of Solaglas Pension Plan (the Solaglas Trustees)


MATTERS FOR DETERMINATION 

1. Mr Davies is in dispute with the Company in its capacity as his former employer, and with the Solaglas Trustees. He asserts that they failed to provide him as a prospective member entitled to join the Solaglas Plan, with correct information about the Solaglas Plan and instead provided him with misleading information.  In addition he complaints that:

1.1. they failed to respond to his questions in relation to his possible membership of the Solaglas Plan;

1.2. they discriminated unfairly against him by not offering him membership of the Solaglas Plan on the correct and appropriate basis;

1.3. they refused to provide him with details of the Solaglas Plan’s Internal Dispute Resolution Procedure (IDRP);

and that as a consequence, he has been denied a fair opportunity to make an informed decision about whether to join the Solaglas Plan.

2. Mr Davies complains that he has suffered injustice as a result of these actions by the Company and the Solaglas Trustees.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mr Davies commenced employment with a predecessor of the Company in November 1974, although his employment was routed through an associated company Hartmann Fibre Limited (Hartmann). Mr Davies became a member of the Hartmann Pension Scheme (the Hartmann Plan) on 1 March 1977. Following the separate sale of Hartmann in 1983, Mr Davies entered into a new service contract with the Company, which was dated 27 January 1984 but took effect from 23 September 1983. It was also agreed between the Company and Mr Davies that a pension fund would be set up for Mr Davies, namely the Calmar Plan.

5. Whilst looking into the pension arrangements for Mr Davies in 1995, the Company became concerned by the funding requirements it was being asked to meet under the Calmar Plan. In 1998, the Company instructed its pension consultants to carry out a review of the impact of some suggested changes to the Calmar Plan. Around the same time, Compagnie de Saint-Gobain acquired Calmar Inc. and the task of reviewing the Calmar Plan passed to the UK Delegation of Saint-Gobain (Saint-Gobain). During 1999, consideration was given to the Company becoming a participating employer in the Solaglas Pension Plan (the Solaglas Plan) and also to the feasibility of Mr Davies joining the Solaglas Plan. 

6. In late 1999 Mr Davies was provided with details of the standard benefits which were provided under the Solaglas Plan. Mr Davies discussed with Mr Perong (Director of Human Resources, Calmar Inc) the option of changing pension schemes and the benefits available to him. On 27 September 1999, Mr Davies faxed Mr Perong a number of questions that he had in relation to the proposals. His questions arose out of his examination of the Solaglas Plan Booklet as provided to him and additional information supplied by Saint-Gobain, via Mr Perong. Mr Davies said that he had been comparing his current pension plan with the Solaglas Plan and thought that the Solaglas plan would be “significantly less attractive” to him. He thought that there were a number of discrepancies between the Solaglas Plan Booklet and the additional information supplied by an employee of Saint-Gobain (SP) and asked for “clarification and confirmation of what pension benefits are actually being offered to me through the Solaglas Plan”, as follows:

1. “Employee contribution: Does Calmar agree to fully fund all contributions if I switch to the Solaglas Plan?

2. Final Pensionable Earnings: Please confirm [which] version…is correct…If the version in the booklet is correct, please confirm whether bonuses are included in the calculation.

3. Pension at age 65: Please confirm [which] version would apply.

4. Early Retirement Reduction: during our phone call with SP on August 25th, SP stated that he understood the Solaglas Plan provided an unreduced pension upon retirement after completion of 30 years’ service calculated as 30/45ths X Final Pensionable Earnings. I would be grateful for written confirmation that this understanding is correct.

5. Widow’s Pension: The lower Widow’s pension provisions in the Solaglas Plan are not acceptable…Would Calmar agree to purchase a top-up policy to restore these benefits to the level of my existing plan?

6. Indexation of Pension Payments: The Solaglas Plan payments indexation is far inferior to that of my current plan.

7. Life Assurance: Same level of life cover.

8. Disability Coverage:…I would want this protection to continue.

9. State Pension Benefit: Position is as stated on SP’s note.

10. If I were to switch to the Solaglas Plan what would happen to my pension arrangements in the event that either Calmar or Solaglas ceased to be owned by Saint-Gobain? Would Solaglas be willing to guarantee that I could continue to be a member of the Solaglas pension Plan?

11. Are there any special legal requirements relevant to my particular circumstances that would have to be fulfilled to enable my entry to the Solaglas Pension Plan?

…

 I am looking forward to hearing from you whether we face an opportunity to negotiate a new pension arrangement for me that will be to the mutual advantage of Calmar and myself.”

7. Mr Davies’ request was passed by Mr Perong to Mr Oxenham who was the Group Company Secretary and Secretary to the Trustees. During November and December 1999, Solaglas Limited contacted the Solaglas Trustees with a view to admitting Mr Davies into the Solaglas Plan. The Solaglas Trustees appeared willing to admit Mr Davies, pending the agreement of his benefits with the Company. 

8. Mr Oxenham provided written notes about the issue raised by Mr Davies on 27 September.  These were sent by fax to Mr Perong on 17 November 1999.
9. On 18 December 1999, Mr Huebner of Saint-Gobain, discussed with Mr Davies the benefits which he could receive under the Solaglas Plan, using Mr Oxenham’s fax dated 17 November 1999 as an aide-memoire.  Mr Huebner sent a fax to Mr Davies on 20 December 1999 setting out extracts from Mr Oxenham’s earlier fax as follows:

1. “As Phil’s current pension benefit is non-contributory we would have to make a one-off increase to his salary equal to approximately 5.4% of his pensionable earnings. salary to offset the effect of paying employee contributions in the Solaglas Plan;

2. Final Pensionable Earnings: The version in the Solaglas Pension Booklet would apply, being

‘The highest, of pensionable earnings at the last anniversary date (April) of the scheme, or the highest pensionable earnings in the last five years or the average of the highest three consecutive years in the last ten years’;

3. Pension at age 65: According to the papers in my file, Phil’s NRA is 65. The executive accrual rate of 1/45th for each year of pensionable service, which Phil would be on…is ‘a special benefit bestowed on individual employees at the discretion of the and by the Principal Employer’;

4. Early Retirement Reduction: …if [Mr Davies] was to retire early after reaching age 58 his pension would be based on 30 years’ pensionable service discounted back for early payment from age 65 using the tables on page 11 of the Solaglas Pension Booklet…

5. Indexation of Pension Payments: …because Phil will achieve a 2/3rds pension he would not be able to have a guaranteed 5% escalation as it would exceed Inland Revenue limits…The best he would get is RPI…limited to 5%. 

6. Disability Coverage: A separate…insurance policy on exactly the same terms as existing would be maintained.

7. State Pension Benefit: Not exactly correct…

8. It is not possible to remain a contributing member of an occupational pension scheme once you have left the employ of a participating employer…

9. No special legal requirement will be needed…”

No response was made to Mr Davies comment that in some respects the Solaglas Plan was inferior to the Calmar Plan.  Mr Oxenham’s fax to Mr Perong had said 

“Looked at in isolation the Solaglas Pension Plan’s spouse’s pension is inferior to Phil’s current pension benefit…it would be possible for Calmar to augment the widow’s pension through additional contributions or Phil could augment it through additional voluntary contributions.”

Nor was any comment made about the Life Assurance Scheme.

10. No agreement between the Company and Mr Davies was reached as to the basis on which he should be admitted to the Solaglas Plan.

11. In April 2000, Mr Davies was informed that due to a reorganisation of Saint-Gobain’s Asian operations his employment would be terminated on 31 December 2000. 

12. A Deed of Inclusion was executed on 2 June 2000 with effect from 1 February 1999 to adhere the Company to the Solaglas Plan. 

13. Mr Davies states that it came to his knowledge in June 2000 that the benefits that he had been offered in relation to the Solaglas Plan were only standard benefits but that he was entitled to executive benefits. Mr Davies raised this issue with the Company and met with Solaglas Limited in July 2000. Following that meeting, Mr Davies requested a number of documents relating to the Calmar Plan and the Solaglas Plan, including a copy of the report made by the Company’s pension consultants in 1998 and a copy of Solaglas Limited’s response to the issues he had raised on 27 September 1999.  Mr Davies was sent a copy of the report but not the responses to his questions.

14. During September and October 2000, Mr Davies discussed with Solaglas Limited possible arrangements to resolve his pension issues. A ‘without prejudice’ offer was made by the Company on 12 October 2000 dealing with the termination of Mr Davies’ employment and also his pension. A telephone conference also took place on 30 November 2000 with Mr Davies’ solicitor present in an attempt to resolve matters. A further ‘without prejudice’ offer was made to Mr Davies by the Company on 21 December 2000.

15. On 15 February 2002, the Company’s solicitors sent a letter to Mr Davies’ solicitors stating that the Company intended to provide Mr Davies with a clear statement about his pension entitlement. Mr Davies requested details of the Internal Dispute Resolution Procedure (IDRP) under the Solaglas Plan but was informed that it was not applicable as he was not a member of the Solaglas Plan. 

16. In the few months following, Mr Davies raised questions about how the Company had arrived at their position in relation to his pension entitlement. The Company responded to some of Mr Davies’ questions, raised queries of its own and suggested a meeting between Mr Davies and the Company. A ‘without prejudice’ meeting was held on 29 January 2003 with solicitors for the parties present. Arising out of this meeting Mr Davies made a proposal to settle matters on 4 February 2003. This proposal was rejected by the Company on 16 April 2003 and a counter-offer made. Mr Davies rejected the counter-offer on 2 May 2003.

SUMMARY OF SUBMISSIONS

17. Mr Davies submits that:

17.1. The Solaglas Trustees failed to provide him with the correct and appropriate information about the Solaglas Plan and instead provided him with misleading information;

17.2. The Company and the Solaglas Trustees also failed to provide him with details of the specific terms and conditions on which he could become a member of the Solaglas Plan.  Mr Davies considers that he was entitled to the information, within certain time limits, as required under the Occupational Pension Schemes (Disclosure of Information) Regulations 1996;

17.3. In particular, Mr Davies was only provided with details of the benefits under the Solaglas Plan for ‘standard’ membership rather than with details of the ‘executive’ membership, to which he was undoubtedly entitled;

17.4. Mr Davies raised questions about the Solaglas Plan in his memorandum to Mr Perong dated 27 September 1999 but did not receive an answer to these questions until January 2003; Mr Davies was unfairly discriminated against because the information provided to him about the Solaglas Plan did not disclose the full and correct details about the pension option in which he was entitled to participate.  Mr Davies says he did not press for an answer to his questions because, as the deadline for joining the Plan approached (31 December 1999), and he had not received “precise terms” about joining, he believed there was no point in pursuing it further;

17.5. Mr Davies requested details of the Solaglas Plan’s IDRP from Mr Oxenham, who represented the Solaglas Trustees, but was unjustifiably refused this information;

17.6. Mr Davies was informed by Mr Oxenham that he was not entitled to enter the Solaglas Plan but no explanation was given as to why this was the case. An explanation should have been provided by the Solaglas Trustees or by the Company to Mr Davies explaining why he was not eligible for entry into the Solaglas Plan;

17.7. Since Mr Davies was never in fact provided with details of the benefits to which he was entitled under the Solaglas Plan, it is impossible to state precisely what financial loss he has suffered as a consequence of the actions of the Solaglas Trustees and the Company;
17.8. In accordance with the Rules of the Solaglas Plan, Mr Davies should have been treated at least as a Category E Member which would entitle him to, amongst other things, a favourable accrual rate of benefit and early retirement provision;

17.9. To the extent that the benefits to which Mr Davies would have been entitled under the Solaglas Plan exceed those to which he is entitled under the Calmar Plan, Mr Davies has suffered financial injustice;

17.10. Mr Davies and his family have also suffered great stress and inconvenience as a result of the maladministration by the Company and the Solaglas Trustees.

18. The Company submits that:

18.1. I do not have jurisdiction in relation to Mr Davies’ complaints insofar as they concern the contractual negotiation of his executive benefits package rather than the administration of his pension;

18.2. As a preliminary point a number of documents and statements made by Mr Davies are privileged and should be excluded from my consideration; These documents are:

· an inter-office memorandum dated 27 December 2000 to Mr Huebner from Mr Davies;

· a fax to Mr Davies’ solicitors, DLA, from the Company’s solicitors, Martineau Johnson, dated 9 January 2001;

· a fax from DLA to Martineau Johnson dated 10 January 2001;

· a fax from Martineau Johnson to DLA dated 12 January 2001;

· a letter from Martineau Johnson to DLA dated 4 April 2001;

· a letter from Mr Davies to Mr Oxenham dated 4 March 2003;

· a letter from Mr Oxenham to Mr Davies dated 19 March 2003;

· a letter from Mr Davies to Mr Oxenham dated 7 April 2003;

· a letter from Martineau Johnson to DLA dated 16 April 2003;

· a letter from Mr Davies to Mr Oxenham dated 2 May 2003;

18.3. The Company believes that Mr Perong would almost certainly have made it clear to Mr Davies that he was being offered executive membership of the Solaglas Plan. In support of this, it cites the fact that in April 1999 Mr Perong was provided with information about the executive section of the Solaglas Plan in preparation for a meeting with Mr Davies;

18.4. In Mr Davies’ own memorandum dated 27 September 1999 he states that he had been told that he could retire on an unreduced pension of ‘30/45ths’ of his Final Pensionable Earnings after 30 years service. The Company believes this indicates that Mr Davies knew he was being offered executive membership because this benefit would only have been available under executive membership where the accrual rate of 1/45th applied rather than under standard membership where the accrual rate of 1/60th applied;

18.5. In December 1999, Mr Huebner faxed a ‘cut and pasted’ version of Mr Oxenham’s answers to Mr Davies’ questions which contained the following:

“The Executive accrual rate of 1/45th for each year of pensionable service, which Phil would be on, is not referred to in the Solaglas Pension Plan booklet for obvious reasons i.e. it is a special benefit bestowed on individual employees at the discretion of and by the Principal Employer”;

18.6. In December 1999, Mr Huebner spoke with Mr Davies about the benefits to which he would be entitled as a member of the Solaglas Plan. During these conversations it was clear that Mr Davies would be treated as an executive member. Mr Davies was clearly already in possession of the details of the likely benefits to which he would be entitled under the Solaglas Plan, and in fact waited some 27 weeks until June 2000 before seeking answers to the questions he had previously asked (by which time he knew that his employment was to end);

18.7. Apart from the obligation not to discriminate on grounds of sex, race, or disability, there is no obligation on the Company to treat all its employees (or all of any class of its employees) in the same way;

18.8. Mr Davies never specifically asked for the reasons why it was considered that he was ineligible for membership of the Solaglas Plan.  Nevertheless, by their letter dated 19 July 2002, the Company’s solicitors voluntarily addressed the issue and set out why Mr Davies was not automatically eligible for the Solaglas Plan;

18.9. Mr Davies made an informed decision not to join the Solaglas Plan in the full knowledge that the executive benefits were available to him on the basis that he considered remaining in the Calmar Plan to be to his advantage;

18.10. It was only when Mr Davies discovered that his contract of employment with the Company was to be terminated that he then wanted to join the Solaglas Plan, in view of the benefits for early retirement contained within the Solaglas Plan;

18.11. Mr Davies never had any automatic entitlement to become a member of the Solaglas Plan; instead his membership was subject to Mr Davies and the Company reaching an agreement as to the relevant terms, which never occurred;

18.12. Accordingly, Mr Davies had no entitlement to the benefits he claims under the Solaglas Plan and has suffered no injustice as a result.

19. Solaglas submit that all of the complaints made by Mr Davies relate to the actions of the Company or the Trustees and are not directed against them. 

20. The Solaglas Trustees submit that:

20.1. No enquiries were ever made by Mr Davies to the Trustees about the benefits that might be available to him under the Solaglas Plan;

20.2. Communications regarding the terms on which membership of the Solaglas Plan might be available to him were a matter between Mr Davies and the Company;

20.3. There was no automatic entitlement to membership of the Solaglas Plan by Mr Davies, such membership was at all times subject to the power of the Trustees and the consent of the Principal Employer;

20.4. The Solaglas Trustees agreed to accept a transfer and the provision of benefits in respect of Mr Davies, on a date to be agreed, once negotiations between the Company and Mr Davies were successfully completed;

20.5. No agreement between the Company and Mr Davies was ever reached;

20.6. In his dealings with Mr Davies, Mr Oxenham was acting as Group Company Secretary as was made clear in the contemporaneous correspondence;

20.7. The fact that Mr Oxenham was also Secretary to the Solaglas Trustees does not make the Solaglas Trustees responsible for any errors that may be proved to have been made;

20.8. The Solaglas Trustees did not receive a request to use the Solaglas Plan’s IDRP and in any event it was not clear that there was any dispute with the Solaglas Trustees;

20.9. The Solaglas Trustees accept that administration of the IDRP process was delegated to Mr Oxenham and if he incorrectly failed to provide information they will be responsible for his failure;

20.10. Any such failure has not resulted in any injustice to Mr Davies because the matters in issue are between him and the Company.
CONCLUSIONS

Jurisdiction

21. The Company has queried whether I have jurisdiction to consider the majority of the complaints raised by Mr Davies. The thrust of the Company’s objection appears to be that the matters about which Mr Davies complains relate essentially to the contractual negotiation of his executive benefits package and not the administration of his pension. 

22. Although Mr Davies was involved in lengthy negotiations with the Company over the terms on which his employment would be terminated, an integral part of those negotiations involved actions taken by the Company in respect of Mr Davies’ pension entitlements. Mr Davies’ complaints do not simply concern the content of the termination package he was being offered but relate to the manner in which the Solaglas Plan was being applied to him and his entitlement under it. Since the complaints very much concern the administration of a pension scheme, it is appropriate for me to consider the complaints made. 

Privileged documentation

23. The Company has raised objection to ten documents being relied upon by Mr Davies, which it considers to be privileged. It is claimed that these documents were produced in the course of genuine attempts to settle the present dispute and were made on a ‘without prejudice basis’.  The documents relate to two periods in which attempts at a settlement were made by the parties.  There are five documents which date from when negotiations took place during late 2000 and early 2001.  There are five other documents that arise out of negotiations that took place in early 2003.  
24. I accept that all ten of the documents were made in the course of attempts to settle the dispute on a ‘without prejudice’ basis. Furthermore, I have not been directed to any steps taken by the Company which indicate that it is willing to waive privilege in respect of these documents. Therefore, given the context in which these documents were produced it would, in my opinion, defeat the common understanding that existed between the parties, at the time of their respective production, to place weight upon their contents now in order to determine whether Mr Davies was entitled to membership of the Solaglas Plan and if so, upon what terms.
25. But in my view, it is permissible to have some regard to the existence and content of the disputed documentation insofar as they are relevant to his complaints of a failure to provide information to him.  The documents were not sent ‘without prejudice’ to the determination of such a complaint of maladministration.
Provision of information

26. The terms on which Mr Davies might transfer from the Calmar Plan to the Solaglas Plan were a matter for negotiation between him and the Company. In his memorandum to Mr Perong dated 27 September 1999, Mr Davies indicates that he was not at that time persuaded to transfer to the Solaglas Plan but seemed hopeful of reaching some agreement. In the same memorandum, Mr Davies refers to benefits that had been described to him, including retirement after 30 years’ service with a pension of 30/45ths of final pensionable salary.

27. This memorandum indicates that Mr Davies was aware of benefits superior to the standard benefits provided in the Solaglas Plan booklet and also that he viewed the benefits which he was currently offered as part of an ongoing negotiation. 

28. Furthermore, it seems clear that Mr Huebner had conversations with Mr Davies in December 1999 and the details of Mr Davies’ benefits under the Solaglas Plan were discussed using Mr Oxenham’s fax as a prompt. Mr Huebner also sent an edited version of the Company’s response to Mr Davies’ questions in which the terms on which Mr Davies would be offered membership of the Solaglas Plan were made clear. This included a reference to the accrual rate of 45ths - a benefit that did not apply to the standard scheme.

29. In these circumstances, I consider that the Company did not fail to provide adequate information to Mr Davies about his membership of the Solaglas Plan. 

30. As far as the Trustees are concerned, the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 apply (see Appendix). Regulation 4 states that basic information about a pension scheme shall be supplied by trustees to a member, or prospective member, of that scheme. Mr Davies can be seen as a prospective member. Of the eleven points he raised, two (numbered 2 and 3 in his list) in my opinion represent requests for scheme information (under Schedule 1, paragraphs 12 and 11 respectively).  The Regulations require disclosure of the benefits available under the Scheme and there seems to have been only partial disclosure before the conversation of 18 December 1999 and the subsequent fax to Mr Davies.  Given that Mr Davies made his request on 27 September 1999, the Trustees should have supplied an answer to the two questions identified above by 27 November.  In fact, the answers were supplied on 18 December.  Although this delay amounted to maladministration I am not persuaded that any significant injustice was caused to Mr Davies. 
31. I have noted that Mr Davies’ contact was with the Company rather than with the Trustees. However, Mr Oxenham, to whom his request for information was passed, was also the Secretary to the Trustees. It was reasonable for Mr Davies to have assumed that his requests relating to pension scheme matters had been passed to the Trustees.
Response to questions

32. As stated above, Mr Huebner faxed to Mr Davies a response to most of the issues set out in Mr Davies’ memorandum of 27 September 1999. I find it odd that if Mr Davies remained unhappy after his meeting with Mr Huebner he did not pursue any outstanding queries until a significant time later.  Mr Davies has said that he did not chase for answers because he felt that there was no point in doing so since there was not enough time to negotiate the switch to the Plan before the end of December 1999 and he was not in possession of “precise terms” on which he might join the Plan. He has not however denied receiving Mr Huebner’s fax of 20 December 1999, which answered a significant number of his questions.  Mr Davies also had conversations with Mr Huebner during December. He therefore had time and opportunity to ask for further information.

33. I do not consider that there has been maladministration in relation to this element of Mr Davies’ complaint.

Discrimination in membership

34. I agree with the Company’s submissions that it was not bound to offer every employee membership of a pension scheme on the same terms, provided there was no  discrimination on the grounds of sex, race or disability. Furthermore, as I understand the situation, the precise nature of Mr Davies’ entitlements on joining the Solaglas Plan were the subject of negotiation between himself and the Company. Just as Mr Davies was not obliged to accept the benefits that the Company was offering and was entitled to negotiate a superior package, the Company was not obliged to offer Mr Davies an executive membership package on any particular terms.

35. Where there was an ongoing negotiation between the Company and Mr Davies as to the terms on which he might transfer into the Solaglas Plan, the Solaglas Trustees’ role was to implement any agreement once reached. Before that time, they were not able to offer any particular terms to Mr Davies on which he could be admitted into the Solaglas Plan.

36. I consider that neither the Company’s nor Solaglas Trustees’ actions amount to maladministration in relation to this part of Mr Davies’ complaint.

IDRP

37. I do think that Mr Davies should have been given the details of the IDRP under the Solaglas Plan. Mr Oxenham, on behalf of the Solaglas Trustees, refused Mr Davies access to this procedure. The relevant regulations (Statutory Instrument 1270) say at paragraph 1(2)(d) ““prospective member” means any person who, under the terms of his contract or the scheme rules…may be admitted to it subject to the consent of his employer.” As a prospective member, Mr Davies was making complaints against both the Company and the Solaglas Trustees and was also complaining about his entitlement to becoming a member of the Solaglas Plan. Accordingly, I find the Solaglas Trustees’ actions in this respect amount to maladministration.

38. However, Mr Davies suffered no significant injustice as a result of being denied access to the Solaglas Plan’s IDRP. Given that the bulk of the complaints were directed against the Company I do not think that following the IDRP would in any way have resolved Mr Davies’ complaints. 

Details of Mr Davies’ ineligibility 

39. I consider that there was no obligation upon either the Company or the Solaglas Trustees to explain to Mr Davies exactly why he was not automatically eligible to join the Solaglas Plan, in the absence of a specific query by Mr Davies in that respect. It would have been clear to Mr Davies during the negotiations with the Company that his membership of the Solaglas Plan was subject to him reaching agreement with the Company. Without both his and the Company’s consent as to the terms on which he was to join the Solaglas Plan, he would not have been entitled to join as an executive member.

40. When negotiations continued between Mr Davies and the Company, the Company was not under an obligation to inform Mr Davies of exactly why it was refusing to offer him the benefits package under the Solaglas Plan that he desired. Accordingly, I do not uphold  this aspect of Mr Davies’ complaint.

Solaglas

41. None of the complaints have been directed at Solaglas and despite its connection with the Company and the Solaglas Trustees, I do not consider that Solaglas is in any way liable in respect of the complaints. 

DAVID LAVERICK

Pensions Ombudsman

6 August 2007

The Occupational Pension Schemes (Disclosure of Information) Regulations 1996

Section 4

4  Basic information about the scheme

(1) Subject to the provisions of paragraph (4), the trustees of a scheme shall furnish in writing the information specified in Schedule 1 to persons and trade unions in the categories specified in paragraphs (2) and (3).

(2) The information specified in Schedule 1 shall be given as of course, where practicable, to every prospective member and where it has not been practicable so to do, such information shall be given to a person within 2 months of his becoming a member of the scheme, and to the extent that any information so specified has not previously been given  to an active member or a pensioner member who was a member of the scheme on 5th April 1997, such information shall be given to that person 

(a) in the case of a pensioner member who was a deferred member on that date, within 2 months of his becoming a pensioner member or by 5th April 1998, whichever is later; 

(b) in any other case, by 5th April 1998. 

 (3) 
The information specified in Schedule 1 shall be given to

(a) any member or prospective member of, or beneficiary under, the scheme; 

(b) the spouse or civil partner  of any member or prospective member; or 

(c) any independent trade union recognised to any extent for the purposes of collective bargaining in relation to members and prospective members of the scheme, 

on request (except where the same information was furnished to that person or trade union in the 12 months prior to the request being made), as soon as practicable and in any event within 2 months of the request being made.

(4)
Where different information is applicable to different members, prospective members and beneficiaries, nothing in this regulation shall be construed as requiring the trustees to disclose information in relation to a member, prospective member or beneficiary that is not relevant to that person's rights or prospective rights under the scheme, or, where disclosure is made to a trade union, or any matter which is not relevant to the rights or prospective rights of members or prospective members who are of a class of employee in relation to which the trade union is a recognised trade union for the purposes of collective bargaining.

(5)
The trustees shall notify all members and beneficiaries (except excluded persons) of any change in relation to the scheme which will result in a material alteration in the information referred to in paragraphs 1 to 25 and 29 of Schedule 1, before that change takes effect, where it is practicable so to do, and in any event not later than 3 months after that change has taken effect.

 (6)
When any information specified in Schedule 1 is provided, it shall be accompanied by a written statement that further information about the scheme is available, giving the address to which enquiries about it should be sent.

Schedule  1

Basic Information About the Scheme

Regulations 4 and 8

1
The categories of persons who are eligible to be members of the scheme.

2 Whether persons who are eligible to be members of the scheme are admitted to it

(a) only on their own application; or

(b) automatically unless the person in question makes an election not to be admitted; or 

(c) subject to the consent of their employer.

3    
The conditions of eligibility for membership.

4    
The period of notice (if any) which a member of the scheme must give to terminate his pensionable service.

5    
Whether, and if so upon what conditions (if any), a member of the scheme, whose pensionable service has terminated before normal pension age, may re-enter pensionable service.

6    
How employers' contributions are determined.

7    
How members' normal contributions, if any, are calculated.

8   
What arrangements are made for the payment by members of additional voluntary contributions.

9 
Whether the scheme is a tax-approved scheme, and if not whether an application for the scheme to become a tax-approved scheme is under consideration by the Commissioners of Inland Revenue.

10
Which of the relevant employments are, and which are not, contracted-out employments within the meaning of section 8 of the 1993 Act, and whether the scheme is contracted-out in relation to those employments by virtue of satisfying section 9(2) or (3) of the 1993 Act, or by virtue of being one to which regulations made under section 149 of the 1995 Act apply (mixed benefit contracted-out schemes).

11
Except in the case of a simplified defined contribution scheme, normal pension age under the scheme.

12 
What benefits are payable under the scheme and how they are calculated (including how pensionable earnings are defined under the scheme and the rate at which rights to benefits accrue).

 …

13
Whether there is a power under the scheme rules to increase pensions after they have become payable, otherwise than in accordance with statutory requirements, and if so what it is, who may exercise it, and whether and to what extent it is discretionary.

14
Where the scheme is one to which regulations made under section 149 of the 1995 Act apply, the circumstances, if any, in which the nature of a member's accrued rights, or the basis upon which a member accrues rights under the scheme, may alter as a result of the scheme being one to which those regulations apply, and a statement that the trustees will give notice to a member in circumstances where his rights are affected.

15
Whether, and if so when and upon what conditions, survivors' benefits are payable under the scheme.

16
The conditions on which benefits, other than survivors' benefits, are payable under the scheme.

17
Which benefits, if any, are payable only at some person's discretion.

18
The short title of the enactment (if any) which provides for both¾

(a) the setting up of the scheme, and

(b) the determination of the rate or amount of the benefits under the scheme.

 19
What arrangements are made, and in what circumstances, for¾

(a) estimates of entitlement to a cash equivalent,

(b) statements of entitlement to a guaranteed cash equivalent,

(c) refunds of contributions, and

(d) preservation or transfer of accrued rights

in relation to a member whose relevant employment or pensionable service in relevant employment terminates before he reaches normal pension age.

20 
Whether, and the circumstances in which, the trustees will accept cash equivalents and provide transfer credits within the meaning of Chapter IV of Part IV of the 1993 Act (transfer values) and whether such acceptance is subject to the discretion of the trustees.

21
If the trustees have directed that any cash equivalent shall not take into account any such additional benefits as might accrue to the member in question resulting from the exercise of any discretion vested in the trustees or the employer, a statement to this effect.

22 
A statement summarising the way in which transfer values are calculated.

23   
Except in the case of a public service pension scheme such as is referred to in regulation 6(2), a statement that a scheme annual report is available on request.

25
What procedures the scheme has for the internal resolution of disputes (unless it is an exempt scheme by virtue of regulations made under section 50(7) of the 1995 Act), and the address and job title of the person to be contacted in order to have recourse to these.

26
A statement that OPAS (The Pensions Advisory Service) is available at any time  to assist members and beneficiaries of the scheme  in connection with any¾ 

(a) pensions query they may have; or

(b) difficulty which they have failed to resolve with the trustees or administrators of the scheme,

and the address at which OPAS may be contacted.

27
A statement that the Pensions Ombudsman appointed under section 145(2) of the 1993 Act may investigate and determine any complaint or dispute of fact or law in relation to an occupational pension scheme made or referred in accordance with that Act and the address at which he may be contacted.

28
A statement that the Regulatory Authority is able to intervene in the running of schemes where trustees, employers or professional advisers have failed in their duties, giving the address at which it may be contacted.

29
The address to which enquiries about the scheme generally or about an individual's entitlement to benefit should be sent.
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