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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

Applicant
:
Mr J Chapman

Scheme
:
Local Government Pension Scheme 

Employing Authority
:
South Holland District Council (the Council)

MATTERS FOR DETERMINATION 

1. Mr Chapman says the Council’s decision, by which it failed to award credited periods upon his redundancy in accordance with the Council’s then current policy, has caused him injustice.

2. Mr Chapman also complains about the Council’s failure to implement the Appointed Person’s decision under stage 1 of the Internal Dispute Resolution Procedure (IDRP).

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS
4. Regulation 8 of Part IV of the Local Government (Early Termination of Employment) Discretionary Compensation (England and Wales) Regulations 2000 (the Discretionary Compensation Regulations) provides that: “An employing authority may award a credited period to an eligible person.”  An eligible person is a person who has met the requirements set out in regulation 7 “on the termination date” of his or her employment.

5. Part IX provides:

26. Policy statements
(1) Each employing authority must formulate, publish and keep under review - 

(a) the policy that they apply in the exercise of their discretionary powers under Parts II to IV and Parts VI to VIII, and

(b) …

(2) If the authority decide to change either policy, they must publish a statement of the amended policy within one month of the date of their decision.

(3) The authority must not give effect to any policy change until one month has passed since the date of publication of the statement under paragraph (2).

(4) In formulating and reviewing their policies the authority must - 

(a) have regard to the extent to which the exercise of their discretionary powers (in accordance with the policy), unless properly limited, could lead to a serious loss of confidence in the public service; and

(b) be satisfied that the policy is workable, affordable and reasonable having regard to the foreseeable costs.

6. Regulation 100(1) of the Local Government Pension Scheme Regulations 1997 (LGPS Regulations) provides for “a disagreement about a matter in relation to the Scheme” to be referred to the Appointed Person.  Regulation 102(1) provides for the Secretary of State to reconsider the disagreement once an application has been made under regulation 100.  By Schedule 1 to the LGPS Regulations, “the Scheme” is defined as “the occupational pension scheme constituted by these Regulations, the Transitional regulations and the 1995 regulations (so far as they continue to operate).”

JURISDICTION
7. The Council, by its representative, submits that I have no jurisdiction to consider this complaint on the basis that it is made in relation to the exercise by the Council of its discretion under the Discretionary Compensation Regulations.   The Council submits:

7.1. Mr Chapman’s case does not concern the LGPS Regulations or the exercise of any of the Council’s powers thereunder in relation to the Scheme;

7.2. The Discretionary Compensation Regulations provide the Council with certain discretionary powers that it may exercise in the event that any of its employees become redundant.  The Council has a discretionary power to award added years service for the purposes of calculating employees’ pension benefits.  Any exercise of the Council’s discretion under the Discretionary Compensation Regulations does not have any impact on the Scheme directly or at all;

7.3. The Ombudsman’s jurisdiction extends to complaints made against employers by pension scheme members but is limited to complaints about the employer’s role in relation to the scheme, not general employment matters.  The exercise of the Council’s discretion pursuant to the Discretionary Compensation Regulations only arises in the event of redundancy and it is therefore a general employment matter between the Council and its former employee.

8. Section 146(1) of the Pension Schemes Act 1993 (as amended) allows me to investigate and determine complaints made by a beneficiary of an occupational pension scheme.  “Occupational pension scheme” is defined as:

“… any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employments so as to provide benefits, in the form of pensions or otherwise, payable on termination of service, or on death or retirement, to or in respect of earners with qualifying service in an employment of any such description or category;”

9. Decision taken under the provisions of the Discretionary Compensation Regulations provide a benefit in the form of a pension upon the termination of service.  I see no reason why I should not investigate and determine this complaint.

10. Mr Chapman has also referred various matters to me relating to the redundancy process and unfairness in the original restructure.  These are very clearly issues relating to his employment with the Council and, as such, are not matters that I have investigated.

MATERIAL FACTS
11. In June 2001, the Council embarked on a restructuring exercise, during which, those aged over 50 were invited to consider early retirement.  Mr Chapman was aged over 50 at the time.  Mr Chapman says this process included a meeting between the Council’s Chief Executive with senior managers during which the Chief Executive said he would urge the Council to follow their existing policy with respect to awarding credited periods.

12. On 6 July 2001, the Chief Executive wrote to Mr Chapman referring to the review of staffing structures.  The Chief Executive noted that the new staffing structure did not include Mr Chapman’s post.  The Chief Executive described new posts and explained that other posts were being created, although numbers and salary grades were undetermined at that stage and some were unlikely to be at the same salary level.  The Chief Executive also wrote:

“A further option, which is available to you, because of your age, is to retire.  The Council has the option to add years to pensionable service, thereby increasing the lump sum on retirement and the annual pension.  However, the Council will consider whether it is prepared to exercise this discretion on the merits of each application for early retirement and bearing in mind the financial implications.  The Council does not therefore commit itself to accepting any application for early retirement nor to the terms of departure except that, where an application is accepted, a statutory redundancy payment will be made based on your actual salary.  A statement showing estimated payments in your case, and assuming redundancy/retirement on 31st March 2002 is attached. …

Finally, I invite you to complete the attached form indicating which, if any, of the new posts you would wish to be considered for.  You are invited to express an interest in up to three posts in priority order.  You are also invited to indicate whether you wish to apply for early retirement/redundancy.  If this would be your preference above being considered for one of the new posts, please indicate in the space for comments at the foot of the form. …”

13. An estimate of core benefits prepared by the administering authority accompanied this letter and was stated to take account of five years’ added compensatory service,  “the awarding of which is subject to the discretion of the District Council”.

14. The Council had in place a policy published in accordance with regulation 26(1) of the Discretionary Compensation Regulations, in accordance with which it would award “added years”.  Mr Chapman says this policy had been implemented by the Council in all previous cases of early retirement.

15. Mr Chapman completed his Expression of Preference Form on 24 July 2001, choosing only to apply for early retirement.  Mr Chapman did not indicate that he wished to be considered for any alternative positions.  Mr Chapman also made the following comments on the Form:

“Owing to personal circumstances my preference is early retirement.

I trust you and the Members will respect my decision and recognise the commitment and effort that I have given the Authority over the last 13 years.

I would ask for this issue to be determined speedily in order that I may consider my future options.”

16. The Chief Executive acknowledged Mr Chapman’s response by letter dated 13 August 2001, saying:

“… As you know, all such applications have to be considered by the full Council when the decision as to the extent to which, if any, the Council will exercise its discretion to add years for pension purposes will be made. …”  

17. Mr Chapman says his qualifications meant there was only ever one appropriate post (Head of Environmental Health) for which three officers were likely to be suitable.

18. In the meantime, the Chief Executive had met with UNISON, Mr Chapman’s trade union.  Following the meeting, UNISON wrote to the Chief Executive on 3 August 2001 confirming UNISON’s response to the restructuring, including:

“For those UNISON members who wish to seek redundancy/early retirement, it was positive to note your comments that your enhancement of pension up to the six and two thirds maximum would be considered.  I would therefore like to take this opportunity to reiterate that UNISON would hope that such requests are considered favourably.”

19. On 16 October 2001, the Chief Executive sent an email to a number of people including Mr Chapman.  The Chief Executive wrote:

“As previously advised, applications for early retirement/voluntary redundancy are being considered by the full Council tomorrow.  A copy of the report is attached.  From my informal soundings with members, it is quite clear that at least some members do not feel constrained by the present policy to add years which was approved in 1998.  You will recall that I have always made it clear that there I could not be certain that the council would add years.  It is also the case that some members do not think the council should be paying redundancy based on actual pay.  My own prediction is that the council will pay redundancy based on actual pay but will not add years but I do not know.  I am expecting a long debate.

…

One issue which might arise is that you may not be prepared to accept the terms approved by the council.  In those circumstances I would want to discuss whether there are opportunities for suitable alternative employment in the new structures for you.  For at least some, I believe there are.”

20. The attached report, prepared by the Chief Executive, provided as follows:

“2.0
CURRENT POLICY
2.1 The Council’s current policy with regard to early retirement and redundancy is set out in Minute 564/98 of the Business Unit Management Board and provides as follows:

‘(a)
The maximum discretion which might be applied to employees under the age of 50 years set out in paragraph 2.2.3 of the report, be not adopted, and the Council’s current policy of awarding a maximum of 30 weeks’ pay for redundancy and no compensation for retirement in the interest of efficiency be retained;

(b) In cases of redundancy of employees aged 50 or over with not less than two years’ service, discretionary added years be calculated by applying 20% to the employees’ pensionable service, rounded down to the nearest whole number, as follows: …’

2.2 At the time of adoption of this policy, a major re-structuring exercise, and the possibility of multiple applications was not anticipated.

3.0 DETAILS OF APPLICATIONS
3.1
Details of the eight applications received, and the financial implications, are set out in the following table. …

4.0 SUITABLE ALTERNATIVE EMPLOYMENT
4.1
I consider that the new structures, which will be considered at a special meeting of the Business Unit Management Board later this month, may provide suitable alternative jobs for AC Pickering, DB Reddin or J. Chapman.  However, whilst this would reduce costs, members will no doubt wish to consider the extent to which officers who are refused the opportunity to retire would be motivated if retained.  It is also possible that, if the Council does not apply the present policy in respect of added years and redundancy pay, one or more applicants may withdraw their applications.  For most, this will have no effect since there will be no suitable job in the new structure and they will then be made compulsorily redundant.

5.0 OPTIONS
5.1
the options available are:

1. accept all applications and make payments in accordance with the existing policy set out above ie make payments in accordance with columns 6, 7 and 8 [of the table at 3.1]

2. accept all applications but pay statutory redundancy pay and statutory pension and lump sum only ie. columns 5 and 7.

3. accept all applications and pay redundancy based on actual salary and statutory pension and lump sum but no added years ie. columns 6 and 7.

4. accept all applications and pay statutory redundancy pay, statutory pension and lump sum and added years ie. 5, 7 and 8.

5. accept some applications but not others and make payments in respect of those accepted in accordance with options 1, 2 or 3 above.

5.2 If the Council is minded to depart from the existing policy with regard to redundancy and early retirement I would strongly advise against applying Option 2 above.  … If the council wishes to reduce the financial impact of the number of applications which must now be determined, Option 3 should be carefully considered. …”

21. On 17 October 2001, the Council met to consider, inter alia, the above report.  The minutes of the meeting record:

“RE-STRUCTURING …
Further to minute 379 of the joint meeting of the Policy and Best Value Committee and the Business Unit Management Board held on 3 July 2001, the Chief Executive submitted a report detailing applications for redundancy and early retirement arising from the current re-structuring exercise.  The current policy relating to early retirement and redundancy, and details of applicants, were referred to in full in the report, and a detailed list of options for consideration was set out in the report.

RESOLVED:
(a)
That all applications be accepted, but that the Council set aside its present policy and pay redundancy in accordance with option 3 contained within the report of the Chief Executive;

(b) That, in future, the Council does not exercise its discretion to add years for pension purposes in respect of redundant employees aged 50 or over with not less than 2 years’ service but, in all other respects, maintains the policy set out in minute 564/98; and

(c) That, following consultation with the Leader and Deputy Leader of the Council and the Leaders of the next two largest political groups on the Council, the Chief Executive be authorised to determine the actual date of redundancy of each applicant bearing in mind the needs of the service during the transition to the new structures.”

22. The Chief Executive met with Mr Chapman on 22 October 2001 when:

22.1. Mr Chapman was told about the resolution passed on 17 October 2001.

22.2. The Chief Executive discussed with Mr Chapman the possible dates of redundancy.

22.3. Mr Chapman asked, for personal reasons, to be allowed to leave at the earliest possible opportunity, preferably by the end of the week.

22.4. The Chief Executive agreed to accede to his request and to determine a date for departure with his director.

23. By letter dated 16 November 2001, the Chief Executive wrote to Mr Chapman advising that his post had been made redundant with effect from that day.  

24. The Council says that the minute of the resolution passed on 17 October 2001 was published with the agenda for the next Council meeting which was held on 19 December 2001.  The agenda would have been published on 13 December 2001.  Publication would have included posting a copy of the agenda and minute on the Council’s notice board and also supplying copies, together with the minutes, to libraries and the press.  Copies would also have been available at the Council’s reception desk and a number of copies would have been distributed internally.  The Council has provided me with a copy of the agenda (dated 12 December 2001) and the relevant minutes which include paragraphs (b) and (c) of the Council’s resolution (see paragraph 21 above).

25. In June 2002, Mr Chapman complained to the Appointed Person under the Scheme’s IDRP.  Other complaints were also received.

26. The Appointed Person first wrote to the Chief Executive on 20 and 29 June 2002 – the first letter in respect of three complainants and the second letter in respect of a further two.   The Chief Executive acknowledged the letter on 10 July 2002, but his letter appears to have crossed in the post with a letter from the Appointed Person of 13 July 2002, seeking a response to her earlier letters.  The Chief Executive responded to one part of the complaint on 19 July 2002 but, again, his letter crossed in the post with the Appointed Person’s further letter of 18 July 2002.  The Chief Executive sent a final response and supporting documentation to the Appointed Person on 29 July 2002.  On 1 August 2002, the Appointed Person wrote to clarify that she now had full documentation and this was confirmed by the Chief Executive in a letter dated 8 August 2002.

27. The decision by the Appointed Person was issued in September 2002 and concluded that: “The Chief Executive put the applicants on notice of intention to amend the policy.  However, the amendment occurred with insufficient time to meet the requirements of [regulations 26 of the Discretionary Compensation Regulations].”  The Appointed Person recommended that Mr Chapman’s application be successful.

28. The Council appealed against that decision to the Office of the Deputy Prime Minister (ODPM) in February 2003.  The decision reached by the ODPM was that the issue under consideration was “not a question that fell to be decided under the rules governing the local government pension scheme, but under the [Discretionary Compensation Regulations], which provide no right of appeal to the Secretary of State.”  The ODPM considered it had no powers to consider the complaint.   The ODPM said that: “Whether the council are required to provide an internal dispute resolution procedure, in relation to the award of credited periods under the [Discretionary Compensation Regulations], is a matter for the council to resolve, taking their own legal advice as appropriate.”

29. The ODPM has provided me with a copy of the Employment Organisation’s Local Government Pension Committee’s Bulletin no 33 (November 2003) containing advice to all LGPS Administering Authorities.  The Secretary of State had sought Counsel’s advice to the effect that the Discretionary Compensation Regulations constituted an occupational pension scheme within the meaning of the Pension Schemes Act 1993.  The manager of such a scheme is required to establish an IDRP.  On balance, Counsel felt it is likely that the employing authority, rather than the Secretary of State, is the manager of the scheme made under the Discretionary Compensation Regulations.  Although this Bulletin post-dates the events under consideration, the ODPM says that the advice outlines and accords with the ODPM’s view of the Secretary of State’s locus relating to disputes under the Discretionary Compensation Regulations.

SUBMISSIONS

Mr Chapman
30. Mr Chapman submits:

30.1. I need to address whether, as a matter of law, the Council could have applied the new policy with regard to the exercise of discretion under the Discretionary Compensation Regulations.

30.2. That the Council’s existing policy and previous practice of applying that policy gave him a contractual right to the added years’ compensation.  Mr Chapman refers to the case of Duke v Reliance Systems Ltd
 and submits that the Court decided that a contractual right arises where a policy has been drawn to the intention of employees by management and followed without exception for a substantial period.  Mr Chapman says that the Council’s policy had been implemented in all previous cases of early retirement since 1 April 1999.  Mr Chapman says the Court also decided that, with regard to the exercise of discretion, an employer would be in breach of the employment contract if it exercised its discretion in an irrational manner.  Mr Chapman submits that to depart from the existing policy without complying with the procedure set down in the Discretionary Compensation Regulations was an irrational decision.  Mr Chapman also refers to the employer’s general duty to exercise a discretion in good faith so as not to breach the implied duty of mutual trust and confidence that exists between the employer and employee.

30.3. The process, culminating in October 2001, had been to invite applications for voluntary redundancy simultaneously with applications for new posts.  Because the new posts were filled first, those who initially expressed interest in redundancy/retirement no longer had suitable alternatives available once the appointments and redundancy decisions were made.  Therefore he confirmed his desire to retire.

30.4. Despite what the Chief Executive said in his report to the Council, no suitable alternative posts were available.  The preferences given in July 2001 could not be reconsidered after the policy has been amended as the alternatives available at that time had since been filled.  In addition, the alternatives suggested by the Chief Executive in his report to the Council did not exist as the design of the organisational structure had not been completed and there was no guarantee whatsoever that such posts or sufficient posts would be created.  Mr Chapman also points out that such posts were unlikely to have been suitable as information provided at the outset was that these posts would not be comparable to the higher posts potentially available at the time of expressing preferences or even to existing posts.

30.5. The report in October 2001 did not set out to be a review of policy and not statement was, or to his knowledge, ever has been published regarding a change in policy, other than as a minute of the meeting.  Mr Chapman considers the letter of the Discretionary Compensation Regulations is paramount and the Council may only follow lawful process.  Without the express publication of a new policy and the relevant period elapsing, no power exists to implement it.

30.6. Although he was aware of the risk of policy change, “risk” does not equate to “decision” and he feels that point on which this case turns has always been one of timing.

30.7. He accepts that there is a discretion, which the Council had exercised in formulating the policy in 1998/99.  However, the discretion must be exercised in accordance with the relevant regulations, which do not fetter discretion but provide a framework within which discretion may be exercised fairly.

30.8. The combined effect of establishing a policy and publishing it is to provide reliable information to affected employees.  The policy may be changed at any time, but publication is a critical element without which employee decisions cannot be properly informed.  Mr Chapman considers a policy is not rendered ultra vires simply by virtue of the lack of foresight on the part of the Council.

30.9. The Chief Executive had led Mr Chapman to believe that the policy would be followed as it had been previously.  He says the current policy had only recently been reviewed and adopted.  With regards to the Chief Executive’s letter of 6 July 2001, Mr Chapman says that all officer letters and reports are traditionally written with the subtext that the final decision will be taken by members, even when decisions are foregone conclusions, so no weight was attached by him to such conditional clauses.  Mr Chapman says that notice must be taken of the context of the situation within which he made his decision.

30.10. Anyone finding themselves in a position where they have been made redundant, with improved posts already filled and available posts (if any materialised) on lower salaries and no crediting of extra years contrary to expectation is likely to leave that employment at the earliest possible opportunity.  He does not accept any connection between his leaving employment and the absence of the one month’s delay from publication of the new policy. 

30.11. If there is no right of appeal at stage 2 of the IDRP, then stage 1 is a valid determination, which is binding on the employing authority.

30.12. The Council obstructed the IDRP by not providing information to the Appointed Person in a timely manner, by allowing the full 6 months to pass before submitting its appeal to the ODPM, by failing to respond to requests for information about stage 2 of the IDRP to assist the settling of the dispute.

30.13. By allowing stage 1 of the IDRP to proceed, it is a de facto locally agreed procedure which has been followed to a decision.

The Council

31. The Council, by its representative, submits:

31.1. The Chief Executive’s letter to Mr Chapman in July 2001 indicated the fact that the Council would have to consider whether to exercise its discretion to grant added years given the financial implications.  Thus, the Council submits Mr Chapman knew that the awarding of added years was discretionary and there was a real risk the Council would not exercise its discretion in the context of the redundancies made in 2001.

31.2. The email from the Chief Executive to Mr Chapman and the attached report shows that suitable alternatives were still available to Mr Chapman despite his having signalled a desire for early retirement.

31.3. As Mr Chapman’s case does not relate to the Scheme, the IDRP should not have been followed.  Although the Council accepts that it allowed the IDRP to be used, this was before it had taken legal advice that Mr Chapman’s case was a general employment matter arising from his redundancy.  The fact that the Council did not enter into a course of correspondence with Mr Chapman about the second stage appeal was for this very reason.  The Council further says that a referral to the IDRP cannot create a “locally agreed” procedure.

31.4. It was under a duty to exercise discretion with regard to awarding any added years/credited periods pursuant to the Discretionary Compensation Regulations and Mr Chapman was informed that the Council had a discretion and may not follow any existing policies.

31.5. Any published policy as to the award of added years in redundancy situations is by way of guidance only and cannot fetter the Council’s discretion to exercise its discretion as it see fit.  If the effect of the Council’s published policy on added years was to determine what would be awarded in any particular case in advance, this would not constitute a discretionary decision and would, therefore, be ultra vires.

31.6. Bearing in mind regulation 26(4) of the Discretionary Compensation Regulations, the Council considered that the then current policy was unsuitable in the context of large scale restructuring and significant associated redundancies.  The Council submits it was incumbent upon it to consider the fact that when the policy was adopted, such an exercise with associated redundancies/retirements was not anticipated.  It says that, to simply exercise its discretion to award added years in accordance with the then current policy would not have been “workable, affordable and reasonable having regard to foreseeable costs” and would, therefore, have been ultra vires.

31.7. The case of Duke v Reliance Systems was considered by the Court of Appeal in Albion Automative v Walker
.  The Court of Appeal also cited the case of Quinn v Calder Industrial Materials Ltd
, where it was held that whilst following a particular policy for a ‘substantial period’ was an important circumstance to take into account when deciding whether or not the custom or practice had contractual force, the Court held that, it must be taken into account along with the other circumstances of any particular case.  In Albion, the Court of Appeal identified other relevant factors as including whether or not the applicant had a reasonable expectation that the enhanced redundancy payments would be made and whether the company intended to be contractually bound by the enhanced redundancy terms policy.  In the current case, the Chief Executive’s letters of 6 July and 13 August 2001, together with the report forwarded to Mr Chapman in October 2001 do not support a reasonable expectation being held by Mr Chapman.  In addition, and as illustrated by these letters, the Council did not intend to be contractually bound by the previous policy.

31.8. The evidence does not support the proposition that Mr Chapman had no alternative but to accept the redundancy situation.  In particular, the Council submits that the evidence shows Mr Chapman knew the Council might not award added years.  The evidence also shows that alternative positions were available and that Mr Chapman had the opportunity to reconsider his decision.  However, his decision was to proceed with the redundancy and seek immediate release.

CONCLUSIONS
32. The Discretionary Compensation Regulations require employing authorities to formulate, publish and keep under review the policy that they will apply in the exercise of their discretionary powers.  The employing authorities are entitled to review and alter that policy, but the Discretionary Compensation Regulations state that the authority must not give effect to any change until a month had elapsed since the publication of the new statement of policy.  

33. I cannot see that Mr Chapman has any contractual right to be made redundant on terms which reflected the 1999 statement of policy.  It was open to the Council at any time to formulate and adopt a new discretionary policy regardless of any consent on the part of Mr Chapman.  Nor can I see that he can claim there was a legitimate expectation on his part that no such change would be made.  The previous policy was of relatively short duration.  He had been expressly warned that a change was possible.  Comments that the Chief Executive would seek to persuade the Council to retain the policy and illustrations supplied to him stating what benefits would be available if the policy capital, do not give rise to a legitimate expectation.

34. In the circumstances of the case before me, the Council has sought to implement its new policy within the month following its publication.  That was maladministration, but in determining which if any injustice was caused I need to take account of the context. 

35. Mr Chapman argues that, by the time he was told the Council’s policy had changed, he had no option but to affirm his decision to take early retirement.  He seems to be suggesting that he may have made an alternative decision had he been aware that the Council would not award added years.  But that is not consistent with the evidence.   The Chief Executive’s letter of 6 July 2001 (paragraph 12) said that the Council had the option to award added years, but that the decision would be made taking into account the financial implications.  Mr Chapman was thus put on notice that the added years might not be granted.  Faced with the Expression of Preference Form, Mr Chapman could have expressed interest in up to three alternative positions, as well as indicating his preference for early retirement.  However, Mr Chapman selected only early retirement.  

36. The Chief Executive’s letter of 16 October 2001 (paragraph 19) also explained that it was possible that added years would not be awarded, and said that if the terms the Council agreed upon for the redundancy were not suitable to Mr Chapman, he would have a chance to discuss them subsequent to the Council meeting.  The Chief Executive had expressed an opinion in his report to the Council that a suitable position could be found for Mr Chapman.  That this was not, in the event, explored further was because, when told of the Council’s decision on 22 October 2001, Mr Chapman sought to be released from his employment at the earliest opportunity. That decision on his part, was made with knowledge of the way the Council proposed to exercise its discretion about added years. 

37. Mr Chapman’s employment ended earlier than planned under the Council’s redundancy programme.  This was at his own request.  The Council could have delayed the date on which he was made redundant, so as to allow the elapse of the month’s period since the change in its policy. That the matter was not delayed was in response to his own request, a request made at a time when he did know of the change of policy. 

38. It would be inequitable for him to succeed in a claim whose foundation is dependent, in part, on the Council having agreed to his request that he leave earlier than would otherwise have been the case.  Had such agreement not been forthcoming the policy would not have been applied within the month’s required delay and he would have no complaint.  

39. Finally, turning to the question of the IDRP, I note that the advice issued by the Secretary of State post-dates the events I have been considering. At the time the reason why the Secretary of State felt unable to consider the second stage appeal under the IDRP does not appear to have been explained to the Council, the administering authority for the LGPS or to Mr Chapman.  However, given my view that his basic complaint should not succeed, I cannot see that it would be right for the Council to have acted in the way suggested by the first stage decision maker.  
40. I do not see there was any undue delay by the Council in providing information to the Appointed Person.  
41. For the above reasons, I do not uphold this complaint.
DAVID LAVERICK 

Pensions Ombudsman 

04 July 2005
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