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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs R P Lloyd

Scheme
:
Peugeot Talbot Pension Plan (the Scheme)

Employer
:
Peugeot Talbot Motor Company PLC (the Employer)

MATTERS FOR DETERMINATION 

1. Mrs Lloyd says that the Employer has failed to award her an ill health early retirement pension, to which she believes she is entitled.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Definition:

Disability Pension means a pension granted under Rule 8.3

Rule 8.3

(a) A Member who retires from the service of the Group before Normal Retirement Date because of permanent ill-health or total disability as certified by a qualified medical practitioner appointed by the Employer will be entitled to an immediate pension equal to that to which he would have been entitled under Rule 7 calculated by reference to the total Pensionable Service he would have completed had he continued as a Member until Normal retirement Date with no change in Basic Pay; in the calculation of the pension the Final average Basic Pay shall be calculated ignoring any fall in Basic Pay during the 5 years preceding retirement attributable to the Member's ill-health or disability;

(b) if the Member's state of health improves and he becomes capable of employment in a position which might reasonably be required of him the Trustees may terminate the pension but the Member will retain his rights under Rule 8.2 subject to Rule 8.7;

(c) the Trustees may require any Member entitled to a pension under this Rule 8.3 to undergo an examination by a qualified medical practitioner named by them and may accept a certificate by such a practitioner that the member has recovered from his ill-health or disablement to such extent as is certified as conclusive evidence of the fact and if a Member refuses or neglects to undergo such examination within one month after being required to do so by the Trustees or within such longer period as the Trustees may allow the Trustees may terminate the pension but the Member will retain his rights under Rule 8.2 subject to Rule 8.7;

provided that the pension payable under this Rule 8.3 shall at no time be less than that required under Rule 26.

4. The Rules do not define the terms 'permanent ill-health' and 'disability'.

MATERIAL FACTS

5. In April 1996, Mrs Lloyd suffered a back injury at work resulting in two weeks off work followed by a further week off in July.  A further attack of back pain in March 1997 resulted in another period of absence of six months.

6. On 2nd July 1997 Mrs Lloyd was referred by her GP to Mr A A Salam FRCS (Surgeon at George Eliot Hospital, Nuneaton).  He considered that the problem was mainly muscular strain and did not feel there was sufficient evidence of mechanical back pain symptoms or neurological deficit.  His conclusion was that she should return to work.

7. Dr M W Dunn DipOccH Qualified Medical Practitioner (QMP) at Peugeot obtained an independent medical report from Dr G R Struthers FRCP (Consultant Rheumatologist) who examined Mrs Lloyd on 15th October 1997.  

'In the loco motor system, in her back she was very tender at the lumbo-sacral junction and there was marked limitation of lumbar spine movement in flexion by some 75% with lateral reflexion reduced particularly to the right'

In my opinion, [she] gives a classical history of mechanical back ache that has been aggravated by her work which involves bending, twisting and lifting.  The situation has become chronic despite long periods of treatment and rest away from work.  I do not see Mrs Lloyd returning to full time uninterrupted work in any of the jobs that she has previously occupied.  This includes both light and particularly heavy duties.'

8. A meeting between Dr Dunn, Mrs Lloyd, Mr B Elsom (Shop Steward) and Mr D Harper (Personnel Manager) on 14th January 1998 resulted in a number of queries being raised about Dr Struthers report.  Mr Harper wanted to know if the duties referred to by Dr Struthers were the light duties Mrs Lloyd was performing immediately prior to her period of sickness or her normal, heavier duties.  Dr Dunn wanted to know how Dr Struthers had reached his diagnosis without the benefit of an MRI scan or x-ray

9. Dr Dunn requested further clarification from Dr Struthers who, in his letter dated 29th January 1998, said

'…it is my opinion that she has mechanical back ache and what I would have said to her is that this is a problem that is emanating from the muscles, ligaments, small joints, tendons etc.  from the back but in the absence of any symptoms suggestive of disc prolapse or nerve root compression, there is no need for an MRI (Magnetic Resonance Imaging) scan which would not help the diagnosis any further.' 

10. On 18th March 1998 at Dr Dunn's insistence and at Peugeots' expense, Mrs Lloyd underwent an MRI scan.  The report read 

'T1, T2 sagittal and T1 axial images were obtained.  No significant disc protrusion or nerve root abnormality is seen.  No intraspina abnormality is seen.  The presence of Schmorl's nodes at T1112/L1 level and also at L1/2 level is noted.  There is no other feature of note.'

11. Following further discussions between Dr Dunn, Mrs Lloyd, her union representative and personnel manager on 27th April 1998.  Dr Dunn wrote to Dr Struthers on 11th May 1998 for further clarification, particularly whether or not he would consider Mrs Dunn's condition to be permanent.  

12. Dr Struthers saw Mrs Lloyd again on 1st July 1998 in the presence of her husband.  Dr Struthers provided a report on this to Dr Dunn on 28 July when he said

'On clinical examination there was little change to the physical signs that I had discovered at her original assessment.  There was again tenderness at the lumber sacral junction with marked limitation of lumbar spine movements in all directions.  Straight leg raising was again reduced but this time to 60% on both sides with a negative sciatic test.  There were no neurological signs.'

My opinion is very much the same that Mrs Lloyd has developed chronic mechanical backache.  This has failed to respond to rest, medications and intensive physiotherapy at the George Eliot Hospital in Nuneaton.  I do not consider that there will be any significant resolution to this problem and it is my opinion that Mrs Lloyd is now chronically disabled as a result of this problem.  I do not consider that she is fit or will be able to return to work and it would be my recommendation that she retire on medical grounds.'

13. On 12th August 1998 Dr Struthers wrote

'...I thought that my opinion in the last paragraph was crystal clear, that is, Mrs Lloyd has a chronic back problem and in my opinion is unfit for work..

'...Your next question is you ask whether I think her situation is going to be a permanent one and I believe I have already answered this in my previous reports that I consider that it is.'

'…Finally, you ask about a comment concerning whether the condition is permanent and on what basis I make the decision.  Of course, some of this is 'crystal ball gazing'.  The opinion that I give is 'best guess' on the basis of my experience.  Mrs Lloyd is getting older, her musculoskeletal system likewise, she has a chronic back problem and I do not see it resolving to the point where she would be able to return to work.'

14. At a meeting held between Dr Dunn, Mrs Lloyd, Mr Harper and Mr Elsom on 21st September 1998, the various reports prepared by Dr Struthers were reviewed.  Dr Dunn did not consider that Dr Struthers was unequivocal in his opinion that Mrs Lloyd's condition was permanent and wanted to investigate the possibility of Mrs Lloyd undertaking sedentary work within the company.

15. On 14th October 1998, Dr Dunn asked Dr P A Stanworth FRCS (Consultant Neurosurgeon) to assess Mrs Lloyd and gave him a brief outline of the duties that she would be expected to undertake on any return to work.

16. Dr Stanworth saw Mrs Lloyd on 22nd October 1998.  In his report he stated that

'The clinical picture of recurrent acute attacks of back pain is very typical of degenerative lumbar disc disease, what is sometimes called mechanical back pain... The disc disease pre-dates symptoms, usually by many years, but it renders the disc more susceptible to injury.  This is what has happened over the last few years.  It is almost certain that she has had tears in the annulus, the outer fibres of the disc, giving rise to the recurrent attacks of pain.'

'The other outstanding feature is the abnormal illness behaviour.  By this I mean that her behaviour towards her symptoms is inappropriate.  Degenerative lumbar disc disease is extremely common.  It should not cause this degree of apparent disability...It is usually associated with illness gain.  This is present in her case in the form of Incapacity Benefit and an application for Mobility Allowance.  If retirement is being considered on the ground of ill health then there is certainly further gain in this direction...'

'From the physical standpoint there is no reason why she should not return to a normal lifestyle if she followed the advice she has been given on the Back Programme at George Eliot Hospital.  She has chosen not to do so for reasons that are not clear.'

The prognosis for the psychological dysfunction, the abnormal illness behaviour, is much more difficult to predict.  It depends on the individual's motivation...If illness gain was withdrawn I suspect hat she would return to a normal lifestyle.'

'...If her behaviour was not inappropriate then I would expect her to return to normal work, that of a sorter in the Goods Inward Department, as long as the job was covered by the normal manual handling guidelines.  I would also expect her to work to retirement if she followed the advice she had been given on the Back Rehabilitation Programme.'

'Mr Lloyd said he found [my diagnosis and recommendations] confusing since my opinion differed from that given by Dr Struthers…I was looking at the psychological aspects as well as the physical one.  This is the modern approach to back pain...The psychological dysfunction is key to Mrs Lloyd's disability and this was the difference between my report and those of my colleagues'

17. On 10th November 1998, Mrs Lloyd formally applied for ill-health retirement.

18. On 7th December 1998 she was awarded Disability Living Allowance by the Benefits Agency.

19. A further meeting took place between Dr Dunn, Mrs Lloyd, Mr Harper and Mr Elsom on 14th December 1998.  Dr Dunn made it clear that he concluded from Dr Stanworth's report that Mrs Lloyd was now able to return to work.  Mr Harper said that early medical retirement was not an option.  Mrs Lloyd disputed this on the grounds that she had been certified as unfit by both her GP and the DSS.  She was also concerned that Dr Stanworth's report conflicted with previous reports.  Dr Dunn explained that the reason he had requested a second opinion was because he had been unable to establish the permanency of her condition.

20. Mr Harper wrote to Mrs Lloyd on 29th January 1999 officially rejecting her application for ill-health retirement 'in line with Company procedure'.

21. Dr J F Mackenzie (Company Medical Adviser) examined Mrs Lloyd on 14th June 1999.  He reviewed her case notes and medical reports and in his considered opinion found that she could resume work immediately albeit with certain restrictions on the amount of standing, sitting, walking and lifting of weights that she should be expected to do.

22. The AEEU obtained a letter dated 9th July 1999 from Dr C Patel, Mrs Lloyd's GP giving a history of her illness and saying

'In my opinion she is not able to carry out bending and lifting in her job as a full time worker'

23. During July and August there were a number of meetings between Dr Mackenzie, Mrs Lloyd, Mr A Murphy (AEEU) and Mr Harper to discuss the job that had been found for Mrs Lloyd in the warehouse.  Health and Safety issues were raised as well as such things as hours of work accessibility to toilets and potential intimidation by other employees.

24. On 6th October 1999, Dr Mackenzie met with Mrs Lloyd to discuss the option of a return to work at Remploy (Remploy is an executive Non Departmental Public Body and operates as a commercial company.  Its aim is: 'To expand opportunities for disabled people in sustainable employment within Remploy and the communities it serves.”)

25. Mrs Lloyd started employment in the Parts Packing area at Remploy on 16th February 2000 but was sent home on the third day.  She was provided with a Doctor's note for thirteen weeks starting on 21st February 2000.

26. Dr Mackenzie arranged for Mrs Lloyd to be examined by Dr D M Miller FRCP FFOM (Consultant Occupational Physician) with regard to her fitness for work.  The consultation took place on 5th April 2000.  In her report dated 8th June 2000, Dr Miller says

'I identified that there was…no evidence of clinical depression or anxiety but noted that she was displaying signs of illness behaviour.  She had not been assessed by a Consultant Clinical Psychologist and I decided that I needed this additional evidence relating to her mental health and behaviour.'

[Dr Miller obtained a confidential report from Dr Dyal (Consultant Neuropsychologist) on 30th May 2000]

'In considering all the evidence, and having seen and assessed Mrs Lloyd I do not believe that she has a medical condition that renders her unfit for work until retirement age.  She is demonstrating illness behaviour resulting from low motivation.'

'I do not believe that she is eligible for retirement on ill-health grounds, however, in view of her illness behaviour and her low motivation it is unlikely she will return to work.  As a result she may have to have her employment terminated on health grounds.'

27. On 24th July 2000, Mrs Lloyd invoked Stage One of the Internal Disputes Resolution Procedure (IDRP) in view of the Company's refusal to grant her an ill-health early retirement pension under Rule 8.3 of the Scheme.

28. At a Disciplinary Review Board on 5th September 2000, Mrs Lloyd was dismissed on grounds of capability, with paid notice.  

29. Mrs Lloyd was advised by Mr B D Caucutt (Manager Pensions and Payrolls) on 5th September 2000 when reviewing the case for ill-health retirement, that he noted that as a result of conflicting medical evidence having been obtained, a further independent report had been sought and that this did not support her claim.  As a consequence the company's Qualified Medical Practitioner was not prepared to sign the required medical certificate.

30. On 11th September 2000, Mrs Lloyd invoked Stage Two of the IDRP and this was considered at the Trustee meeting held on 13th December 2000.  Whilst the Trustees have no rôle to play in the granting of ill-health pensions, they felt it incumbent upon themselves to review the actions of the Qualified Medical Practitioner (QMP) and the rôle played by the Company.  They noted that the QMP was not required under the terms of the Trust Deed and Rules to obtain other medical evidence but in this instance did so.  Ultimately it is for the QMP to be satisfied that the criteria for medical early retirement is met, and on the facts he was not so satisfied.

CONCLUSIONS

31. Ill-health early retirement pensions are awarded under the Scheme in circumstances where a qualified medical practitioner appointed by the Employer certifies that a member is suffering permanent ill-health or total disability.

32. The Company Qualified Medical Practitioner obtained a report from Dr Struthers in December 1997 which he found contradictory in part and despite follow up correspondence and a further report from Dr Struthers felt did not give him sufficient evidence of permanency to allow him to sign a medical retirement form.

33. He then sought further medical evidence from Dr Stanworth in October 1998 who agreed with the previous diagnosis of mechanical back pain but considered that it was exacerbated by psychological symptoms of abnormal illness behaviour.  He did not consider the disability permanent and expected that Mrs Lloyd should be able to work to retirement if she followed the Back Rehabilitation Programme.  

34. Following Mrs Lloyd's abortive attempt to return to work with Remploy, the QMP arranged for another medical report, this time from Dr D M Miller who was qualified in Occupational Medicine.  She agreed with Dr Stanworth that Mrs Lloyd did not have a condition rendering her unfit for work until retirement age and considered that she was demonstrating illness behaviour.

35. The QMP had therefore obtained three independent medical reports, one of which considered that Mrs Lloyd had a back complaint that would incapacitate her until at least retirement age whilst another two felt that the root of her problem was psychological and that the back problem per se was not an obstacle to her returning to work.  

36. Although there is disagreement between doctors in this case, I cannot say that a decision reached was is perverse.

37. It follows from the above that I do not uphold Mrs Lloyd’s complaint.

38. As regards the appeal to the Trustees, the Trustees obligation is to ensure that the terms of the Trust Deed and Rules are adhered to.  Under the Rules a member is entitled to an ill-health pension if the QMP provides appropriate certification.  The Trustees' duty is to ensure that such a such certification is provided before putting an ill health pension into payment.  

39. The Trustees in their review satisfied themselves that the correct procedures were followed and I do not therefore uphold the complaint against them.

DAVID LAVERICK

Pensions Ombudsman

7 July 2004
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