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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs K Cowley

Scheme
:
Teachers' Pension Scheme

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Cowley complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) and that other sales representatives of Prudential failed to point out to her that she had been badly advised.  Mrs Cowley considered that she should have been advised to purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3.
Prudential invests AVCs made by members of the Teachers’ Pension Scheme and provides a full administration service.  Prudential is the only AVC provider recommended by the Department for Education and Skills, which is ultimately responsible for the Teachers’ Pension Scheme.

4
In December 1992 Mrs Cowley met with Ms J Clayton, Prudential’s sales representative.  The only record of this meeting is Mrs Cowley’s own notes.  These show that the principal features of the AVC arrangement, including the effects of early retirement, were explained to her by Ms Clayton.  Ms Clayton provided Mrs Cowley with a booklet entitled “Top up your Pension with AVCs.” This gave comprehensive information about AVCs but did not explain that there were alternative methods of additional pension provision.

5.
In 1998 Mrs Cowley met with Mr C Reaney, a Prudential sales representative, Ms Clayton having left.  Mrs Cowley stated that the main subject discussed at the meeting was whether she could continue to pay AVCs without overfunding her pension.  Mr Reaney provided Mrs Cowley with an illustration of the benefits she might receive from the Teachers’ Pension Scheme if she retired at 55, and a “ready reckoner” showing the maximum rates of contribution at different ages.  The illustration did not make any reference to Mrs Cowley’s AVC fund.  Mrs Cowley stated that Mr Reaney did not mention the option for her to buy added years within the Teachers’ Pension Scheme.

6.
Mr Reaney made a note of the meeting and gave a copy to Mrs Cowley.  The note stated:

“Objectives.  To discuss retirement planning ensuring that Teachers Additional Voluntary Contribution Scheme and Teachers Pension details are clarified.”

Notes.  During this meeting a Financial Planning review was not completed.  Specific advice, therefore, cannot be given.  However, the purpose of the session is to generally discuss and clarify understanding of Teachers Pension benefits and maximise planning by funding in house AVCs.  I enclose literature for your perusal.  If you require additional Financial advice on behalf of Prudential please do not hesitate to contact me on…”

7.
In 2000 Mrs Cowley met with Mr A Thompson, Mr Reaney having left.  No record of this meeting exists.  Mrs Cowley stated that Mr Thompson did not mention the purchase of past added years.

8.
In December 2002 Mrs Cowley attended a retirement seminar organised by her trade union.  Paying for past added years was covered in the seminar.  Mrs Cowley realised that increasing her pension in that way may have been a better option for her, as it provided an additional service credit in an index linked final salary pension scheme, as against a money purchase arrangement that had to be used to purchase an annuity.  Mrs Cowley is still working as a teacher.

9.
Prudential sought reports from all three former sales representatives.  Only Mr Reaney responded.  Mr Reaney stated that he met Mrs Cowley “to generally update the client with information…I am not clear as to the reasons for the complaint being registered in my name…I did not get involved until 1998.”

PRUDENTIAL’S POSITION

10.
Prudential stated that the AVC arrangement was not regulated by the Financial Services Authority and so there was no requirement for Ms Clayton to complete a personal financial review.

CONCLUSIONS

11.
Mrs Cowley’s notes of her meeting with Ms Clayton contain no mention of PAY.  It is reasonable to assume that if Ms Clayton had explained that there was another method of additional pension provision, Mrs Cowley would have made a note of this.  I have concluded, on the balance of probabilities, that Ms Clayton made no mention of PAY.  This omission on Ms Clayton’s part amounted to maladministration, in that it denied Mrs Cowley the opportunity of making an informed decision.

12.
When Mr Reaney met with Mrs Cowley, she was already paying AVCs and no personal financial planning review was completed.  Mr Reaney could therefore only give advice on AVCs.  Presumably he assumed that the options had been outlined previously by Ms Clayton and Mrs Cowley had made her choice.  

13.
Mr Reaney’s note records that “Teachers Pension benefits” were discussed but that is as likely to have been a reference to Mrs Cowley’s basic entitlements under the Scheme as to any discussion of the added years option.  Mrs Cowley says that Mr Reaney did not mention that option.  Nor did the booklet supplied by Mr Reaney mention it.  I have concluded, on the balance of probabilities, that Mr Reaney made no mention of PAY and that this omission was maladministration.  

DIRECTIONS

14.
Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Cowley and Prudential of:

(a) the past added years Mrs Cowley would have purchased with the contributions she has paid to Prudential, and

(b) the lump sum required to purchase those past added years.

15.
Within 28 days of the date of this Determination Prudential will notify Mrs Cowley of the current value of her AVC fund.  

16.
Subject to Mrs Cowley notifying both Capita Hartshead Limited and Prudential (within 28 days of her receiving the last of the notifications required by the directions at paragraph 14 and 15) of her decision as to whether or not she wishes to purchase the quoted added years.

· Prudential, on receiving Mrs Cowley’s notification that she wishes to purchase the quoted added years, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mrs Cowley to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.
DAVID LAVERICK

Pensions Ombudsman

27 May 2004
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