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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Fastiszewski

Scheme
:
Armed Forces Pension Scheme (AFPS)

Respondents
:
The Ministry of Defence (the MOD)

West Mercia Police (West Mercia)

MATTERS FOR DETERMINATION 

1. Mr Fastiszewski is aggrieved that he has not been allowed to transfer his benefits accrued in the AFPS to the Police Pension Scheme (the Police Scheme) and is claiming financial loss as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Fastiszewski served in the British Army from 24 August 1970 until his discharge on 14 March 1985, accruing preserved pension rights within the AFPS.  On 15 April 1985 he joined West Mercia and became a member of the Police Scheme.  

4. Arrangements for transferring from AFPS to the Police Scheme were introduced in January 1979 when AFPS joined the Public Sector Transfer Arrangements.  The arrangements were publicised internally by means of a Defence Council Instruction DCI JS Army J137 1979 on 20 April 1979.  This outlined the 6-month time limit for making applications.

5. DCI’s are made available to all Armed Forces Personnel and it is the responsibility of individuals to read the instructions.

6. On 26 March 1985 the MOD issued a discharge letter to Mr Fastiszewski.  It stated:

“May I remind you that under certain circumstances you may be eligible to have your accrued pension rights in the Armed Forces Pension Scheme transferred to another occupational pension scheme, providing you apply for this to be done within 6 months of joining your new scheme.  I would therefore advise you to remember that this facility exists when you come to take up new employment.” 

7. On 12 March 1986 West Mercia Police contacted the MOD to request a transfer calculation to facilitate a transfer of Mr Fastiszewski’s AFPS pension benefits into the Police Scheme.  

8. The MOD replied by letter dated 20 March 1986 that the application had been rejected because it had been made outside the time limit but that reconsideration would be given on submission of any extenuating circumstances.

9. On 11 April 1986 Mr Fastiszewski appealed in writing to the MOD.  He stated:

“…When I left the Army I was aware there was an Army Regulation which stated that I could transfer my Army Pension within 6 months but when I attended my induction course and initial training course in my first 17 weeks of Police service I was never made aware of the Police Transfer Regulations.  I made several enquiries to Training Sergeants and colleagues and got varying answers but could never establish an accurate answer.  I spoke with colleagues who had joined the Police from the Armed Forces and from answers received I was of the opinion that I could transfer my Armed Forces within my probationary period.  In January 1986 I spoke to a colleague from Telford who had left the Army at about the same time as myself and he advised me to apply within the first twelve months of joining the Police, this I decided to do….”  

10. On 25 June 1986 the MOD replied that Mr Fastiszewski’s case had been rejected on the grounds that he was advised about the procedures of Transfer Rights by the Army Pensions Office in his discharge letter dated 25 March 1985.

11. On 9 November 2001 Mr Fastiszewski made another application to the AFPS.  In his letter said that:

· At no time during his induction at West Mercia had he been made aware of the Police Pension Regulations, the compatibility of the two pensions and the ability to transfer them; 

· It was only after consultation with other ex-servicemen that he became aware that his Army Pension was compatible and could be transferred to the Police Pension Scheme; 

· In July 2001 he saw an article in the Police Magazine written by an ex serviceman whose endeavours to transfer his pension had been successful;

· A meeting with the West Mercia case officer responsible for delivering pensions talks produced a written statement that he had not been given the pensions talk during his induction. That statement reads:  

“PC Fastiszewski joined West Mercia Police on 15 April 1985, having previously served with the Army.  His application for transfer of his Army pension has been turned down because he applied too late.

It is the practice of this Force for the Pensions Officer to remind new recruits of the possibility of transferring previous service into the police pension scheme, on their induction course and to urge them to apply within the time limits.  However, for a number of years during the 1980s this input was stopped, due to lack of space in the recruits’ timetable, so many officers missed out on the talk.  PC Fastiszewski was one of them.

This being the case, therefore, I believe he has good reason to claim extenuating circumstances regarding the late application to transfer his pension.

In latter years, much more emphasis has been placed on the importance of this talk and the need to apply promptly for transfers so that problems can be avoided.”   

12. The MOD replied on 9 January 2002 by stating that as Mr Fastiszewski had been informed of his right to a transfer value and the time limits that applied in his discharge letter in 1985 a transfer out of time could not be offered. 

13. Mr Fastiszewski appealed through the Internal Disputes Resolution (IDR) procedures of the AFPS and sought advice from the Pensions Advisory Service (OPAS) before bringing his complaint to my office.

Submissions from Mr Fastiszewski

14. The discharge letter that he received in 1985 was in a jargon unfamiliar to him and in the main concerned his right to a pension at the age of 60.  Any reference to the transfer of his pension was brief and totally inadequate.  Only two small paragraphs at the end of the letter referred to pension transfers and they were contradictory and confusing.  Because of this he failed to realise the significance or importance of transferring his pension.

15. This was compounded by the failure of West Mercia to provide him with adequate advice through a pensions presentation.

16. It was only after returning to his local office early in 1986 when he became aware through a colleague of the ability to transfer that he then made an application.  That application was rejected by the MOD because it had been made outside the 6-month time limit.  

17. It was not until 2001 that he was able to obtain written documentary evidence from West Mercia admitting their failure to provide him with the appropriate pension talk during his induction.

18. It was this failure that he says was the main reason for him making a delayed application to transfer his benefits.

19. An internal memo from Mr Iremonger a decision maker in the appeals process gave several supportive comments in favour of the transfer of his pension.

20. The facts of other similar cases corroborate the material facts of his case.  Case A refers to a colleague from the same Force being allowed a late transfer and Case B refers to a colleague from another Force being allowed a late transfer.

21. He was not aware of the existence of document DCI Army J137 of 1979 and was not in a position to view it at the time it was published and the period thereafter. 

22. The 6-month ruling, which was deemed necessary to consider the transfer of pension rights, was extended to 12 months early in 1986.  It was introduced at the time he applied to transfer out.  This may be viewed as discriminatory and in light of circumstances the AFPS could have been more sympathetic in allowing the pension transfer when all considerations are taken into account.  No explanation has been given for the change to that ruling merely that it was a policy decision.

23. The Police Pensions Officer has acknowledged that the Police Pension Scheme will accept the transfer of his pension rights from the AFPS, subject to receiving the appropriate transfer value.  In addition, the Police Federation has submitted a supporting letter requesting that the pension transfer be allowed. 

Submissions from West Mercia

24. West Mercia has always been prepared to add qualifying years to the pensionable service of Mr Fastiszewski provided it receives a duly calculated transfer value.

25. The current format for assisting officers is to provide information about pension transfers as part of an induction course and this has operated successfully for a number of years.

26. This part of the induction course is operated by Mrs Case and she has a memory that such a course was not provided during a period in the 1980’s.  There is no record of precise dates for this memory and no record of what, if any, alternative form of information was provided.

27. It cannot be evidenced that Mr Fastiszewski did or did not receive any information although there is no reason to state that his recollection of events is incorrect.

Submissions from the MOD

28. Mr Fastiszewski’s case must be examined in the light of the legislative circumstances prevailing in 1985, at which time the MOD took reasonable steps to notify its members of the transfer time limit.

29. The MOD accepts that it was unreasonable for Mr Fastiszewski to have remembered the content of the DCI some 6 years before his discharge.  However, when this is considered in context of the information provided in his discharge letter the MOD regards Mr Fastiszewski as having had the necessary exposure to the transfer rules.  

30. From the evidence provided there is nothing to suggest that West Mercia provided Mr Fastiszewski with any specific information on the AFPS pension time limit or any general briefing on pension transfers.  MOD acknowledges the contents of the letter from a West Mercia Pensions Officer, which states that Mr Fastiszewski was not provided with the pension briefing due to a lack of space on the induction programme.

31. The decision made by the AFPS Managers at Stage 2 of the IDR procedures took into account the information that was provided to Mr Fastiszewski and when it was given.  Mr Fastiszewski has claimed that other cases like his have been approved.  Whilst some cases may appear similar, each case is treated on its merits and a decision can only be made when all the facts have been examined. 

32. Case A referred to by Mr Fastiszewski was not processed by the policy department of the MOD and cannot be used as a comparison.  In Case B the applicant was not informed of the time limit on his discharge from the Army.

CONCLUSIONS

33. Despite Mr Fastiszewski’s assertion that the discharge letter dated 25 March 1985 contained vague and contradictory information about his right to transfer his pension and the time limits that then applied, my view is that that letter was clear and direct and should have left him  with no doubt about the time limit that applied.  As such there can be no grounds for upholding the complaint against the MOD.  

34. Even if West Mercia did not provide Mr Fastiszewski with the pensions talk as part of his induction I see no duty upon them to provide him with such advice. 

35. On joining the Police Scheme Mr Fastiszewski already had the necessary information he needed from the MOD.  This was that any proposed transfer application would have to be made within 6 months of joining any new scheme.  This had been provided in his discharge letter from the MOD.  Even if the police force did not volunteer information to him he could have made his own enquiries.

36. The simple fact is that a request to transfer was not made within the statutory time period then applicable and there is no evidence of maladministration that would allow Mr Fastiszewski’s late transfer request to be re-considered.

37. Although Mr Fastiszewski has drawn my attention to two other cases where late transfers were allowed, in one of them the circumstances are not similar to his own.  Even if the other case is similar (apart from not being dealt with by the policy division) it does not follow that he should be treated other than in accordance with the Rules of the Scheme.  

38. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

5 July 2005
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