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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P

Scheme
:
Railways Pension Scheme (the Scheme)

Respondents
:
Railways Pension Trustee Company Limited (the Trustee)
Railways Pension Management Limited (Pensions Management)

MATTERS FOR DETERMINATION 

1. Mr P believes that he is entitled to an incapacity pension.  The Trustee has rejected his application.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PENSION TRUST AND RULES

3. Rule 5D provides for the payment of an incapacity pension.

“5D Early Retirement through Incapacity

A Member who leaves Service because of Incapacity before Minimum Pension Age having completed at least 5 years' Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump Sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after the date of leaving Service.”

4. Rule 1 defines “Incapacity” as meaning: 

“...bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.”

5. Clause 2B permits the Trustee to delegate powers, duties and discretions set out in Appendix 5 to a Pension Committee (the Pensions Committee).  Appendix 5 includes the power of determining incapacity.  

MATERIAL FACTS

6. Mr P commenced service with British Rail as a signaller on 15 February 1993, joining the Scheme on the same date.  In 1996 he developed symptoms which were diagnosed as irritable bowel syndrome.  This continued intermittently until a hospital referral in 2000 confirmed the diagnosis.  Mr P went on sick leave on 27 March 2002 and left service on 28 December 2002 on the grounds of ill-health.

7. An application for incapacity benefits was received by the Trustee on 14 January 2003 containing medical evidence from Dr Thompson, the Scheme’s medical adviser, who found that whilst Mr P was not fit enough to perform his regular duties he was fit enough to perform other suitable duties of the office / stores type.  Dr Thompson wrote

“should condition improve following implementation of specialist dietary advice he could undertake duties of none stressful nature on regular shift.  However since he attributes development of his ill-health to work related stress in present employment prospects somewhat doubtful.”

8. In the covering letter, Dr Thompson stated:

“Medical recommendations were made to consider alternative duties but it has not proved possible to find any duties which he felt were suitable.

… Following a consultation in October he has been given additional dietary advice and advised that his symptoms will not disappear no matter what therapeutic strategies are employed, but it is a matter to improve his symptoms overall.

…Having carefully reviewed this case after carrying out a formal medical assessment of the applicant, it is considered that he does meet the criteria for awarding Incapacity Benefits … I have been informed that examples of alternative work have been discussed with Mr P but that he does not feel those would suit him any better than his substantive post.”

9. At a meeting on 26 March 2003 the Pensions Committee considered Mr P’s application for incapacity benefits when the application was declined.

10. By way of letter dated 1 April 2003 Mr P disputed the decision of the Pensions committee invoking stage 1 of the internal dispute resolution (IDR) procedure.   He stated:

“I must stress I am in a position now where I cannot ever work again due to my condition which has now become chronic and in the future may become worse.”

11. Stage 1 was a review by Michael Goy, Managing Director of Pensions Management.  No additional evidence was put forward by Mr P at this stage and on this basis the original decision was upheld.

12. On 15 April 2003 Mr P wrote to invoke stage 2 of the IDR procedure.  On 23 May 2003 Mr P wrote enclosing further evidence, a letter from Dr Heatley, a consultant physician and gastroenterologist, dated 19 May 2003 and a letter from Dr Pearlman.  

13. The letter from Dr Heatley stated:

“Although we have not had an opportunity to try him on much of the available treatment, he has received this to a greater or lesser extent in the past and he currently tells me that the symptomatology that he currently experiences is too severe to allow him to work regularly.  I gather that he has [been] receiving anti diarrhoeal treatment from his GP.  Although there are several other treatments that could yet be tried it is unlikely that his symptoms can be improved much more in the foreseeable future.”

14. The letter from Dr Pearlman set out:

“This is to state that Mr P has Irritable Bowel Syndrome and as a result has daily frequent diarrhoea and urgency of getting to the toilet.  He has been on sick leave as a result long term.”

15. The Scheme’s medical adviser was asked whether he wished to make further comment in light of the additional evidence and advised by letter of 18 June 2003 that:

“I have reviewed the new medical evidence and the hospital letter dated 19 May 2003 together with the applicant’s covering letter.  I believe that neither of this evidence does materially change the previous advice that Mr P does continue to experience a potentially treatable condition which can allow people to work with adjustments for the disability.”

16. On 20 September 2003 Mr P wrote to Pensions Management enclosing a letter from the Social Security Office stating that he was in receipt of long-term incapacity benefit.  He also enclosed an ambulatory monitoring form.  His covering letter stated:

“My health has worsened since I last wrote to you.  I must attend [H]ospital now on a regular basis … I now find I need a toilet soon after eating and I cannot leave the house for long, this along with stomach pain, nausia (sic) and after finding andoma polps on my bowel this was devastating and means I must attend hospital on a regular basis and as this is the case I am incapable of ever working again in my state of health.”

17. On 8 October 2003 the Pensions Committee considered Mr P’s appeal and upheld their original decision.  The letter sent to Mr P, dated 10 October 2003, stated that:
“In considering your appeal, in addition to the original evidence submitted on 26 March 2003 the Pensions Committee had before it a copy of all correspondence which has passed between yourself and Pensions Management in respect of your appeal.  This included the letters from Dr R V Heatley of the St James University Hospital Leeds; Dr A D Pearlman; the Social Security Office and the Ambulatory Monitoring form from the Cardio-Respiratory Unit.

When your claim was previously considered, the Network Rail Pensions Committee did not dispute that you were not capable of continuing in your present employment, but felt that you would become capable of a range of alternative duties within the limitations of your medical condition.  In considering your case again the new medical advice provided did not persuade the Pensions Committee to change their view that your incapacity should not prevent you from undertaking alternative employment, other than temporarily.

Their decision is, therefore, that you do not meet the qualifying conditions for receipt of incapacity retirement benefits.”

18. Mr P’s letter of 9 February 2004 responding to the evidence relied upon by the Pension Committee states:

“If I were able to work again in any capacity I would have stayed with the service on short time.

…After discussion with [Network Rail] at the time my illness would never allow me to work in any capacity this was agreed hence my decision to accept ill [H]ealth retirement.”

19. Subsequently, Mr P forwarded a letter from Dr Heatley, stating:

“This is just to confirm that this patient is under long term follow up at this hospital and requires to attend out patients on a regular basis.”

20. In writing to me on 2 April 2004, Pensions Management stated:

“The Committee felt that Mr P’s condition was treatable and would therefore not preclude him from obtaining remunerative employment if the appropriate workplace adjustments were made.  The medical evidence available to them suggested that he is able to carry out other duties, for example:

· office/stores type duties; or

· duties of a non-stressful nature on a regular shift pattern,

provided that there was minimal travelling between home and work, long working hours did not feature and there were facilities close by to accommodate Mr P’s irritable bowel syndrome”.

21. In commenting on this Mr P stated:

“How could the Committee make a decision saying my condition was treatable surely this decision should be made by a doctor or specialist and I am willing to be seen by any independent doctor of the Committee’s choice.

The type of duties you offer in letter – in which you state I am able to carry out I disagree entirely because, I have constant stomach pain, bowel movement is very regular and needed very quickly, complete bed rest every day.  I do now find that I cannot travel any distance at all my illness being so severe.

… I must stress my illness (IBS) there is no cure … In my case bed rest is what I must have.  My doctor / specialist says this is what I must have.  I feel I am entitled to an Ill Health Pension as I cannot do any job of any kind…”

CONCLUSION

22. Rule 5D entitles a member who leaves service on grounds of incapacity to an enhanced pension.  The Trustee must satisfy itself based on the medical evidence that the member is permanently incapacitated and unable to work in his present employment.  If satisfied, the Trustee must then consider whether the member is able to perform other duties which the Trustee considers suitable.

23. The original decision, delegated by the Trustee to the Pensions Committee, to reject Mr P’s claim for incapacity benefits was based on the medical report of Dr Thompson.  I am satisfied that, on that occasion, the Pensions Committee had sufficient information before them to reach the conclusion that Mr P did not meet the criteria for payment of an incapacity pension and that there were no procedural irregularities.  It is not for me to seek to substitute my judgement for that of the Pensions Committee as to the merits of the matter.  I am satisfied that there was medical evidence on which the Pensions Committee could reasonably have reached the decision that Mr P would become capable of a range of alternative duties subject to the limitations of his medical condition.

24. The review by the Pensions Committee on 8 October 2003 considered additional medical evidence provided by Mr P, notably the letter by Dr Heatley, which I appreciate supports a view that it was unlikely that Mr P’s symptoms could be improved much more in the future.  However, the letter makes no reference as to whether Mr P’s condition would prevent him from undertaking alternative employment, albeit in a capacity limited by his condition.  The scheme’s medical adviser had an opportunity to comment on the additional medical evidence and concluded that the medical evidence did not materially change the advice previously given.  I am satisfied therefore that, at this second stage, there was sufficient evidence on which the Pensions Committee could decide to reject the appeal.

25. The Pensions Committee considered a range of alternative duties for which Mr P would be suitable, based upon the medical evidence.

26. Dr Thompson’s letter of 13 January 2003 suggests that there were no duties within the organisation for which Mr P considered himself suitable.  That, however, is not the criteria to apply.  It is for the Trustees to decide whether there is a range of work for which Mr P would be suitable.  That there are no vacancies for the particular type of work within the organisation is not necessarily a decisive factor.  Given that there is medical evidence that he would be capable of undertaking office or storeman work I see no reason to criticise the Pension Committee’s view that he did not meet the criterial for an incapacity pension.

27. The thrust of Mr P’s complaint was that the Pensions Committee did not come to the correct decision in rejecting his incapacity pension.  I do not share his view.

DAVID LAVERICK

Pensions Ombudsman

13 July 2004
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