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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr N 

Scheme
:
Devon & Cornwall Police Pension Scheme (the Scheme)

Respondent 
:
Devon and Cornwall Police Authority (the Authority)

MATTERS FOR DETERMINATION

1.
Mr N says that although the Authority have retired him on the grounds of ill-health and he has been awarded an ill health pension they are incorrect in saying that his injuries were not caused whilst on duty and thus to deny him an Injury Award.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

3.
The Police Pension Regulations 1987 (the Regulations)

Regulation A11 – Injury received in the execution of duty

(1) A reference in these Regulations to an injury received in the execution of duty by a member of the police force means an injury received in the execution of that person’s duty as a constable and, where the person concerned is an auxiliary policeman, during a period of active service as such.

(2) For the purposes of these Regulations an injury shall be treated as received by a person in the execution of his duty as a constable if-

(a) the member concerned received the injury while on duty or while on a journey necessary to enable him to report for duty or return home after duty, or

(b) he would not have received the injury had he not been known to be a constable, or

(c) the police authority is of the opinion that the preceding condition may be satisfied and that the injury should be treated as one received as aforesaid.

(3) In the case of a person who is not a constable but is within the definition of ‘member of a police force’ in the glossary set out in Schedule A by reason of his being an officer there mentioned, paragraphs (1) and (2) shall have effect as if the references therein to a constable were references to such an officer.

Regulation A12- Disablement

(1) A reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.

(2) Subject to paragraph (3), disablement means inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a male or female member of the force, as the case may be, except that, in relation to a child or the widower of a member of a police force, it means inability, occasioned as aforesaid, to earn a living.

(3) Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force:

Provided that a person shall be deemed to be totally disabled if, as a result of such an injury, he is receiving treatment as an in-patient at a hospital.

Regulation A13  - Disablement, death or treatment in hospital as the result of an injury

For the purposes of these Regulations disablement or death or treatment at a hospital shall be deemed to be the result of an injury if the injury has caused or substantially contributed to the disablement or death or the condition for which treatment is being received.

Regulation B4 – 

(1) This Regulation shall apply to a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Part V of Schedule B referred to as the ‘relevant injury’.)

(2) A person to whom this Regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Part V of Schedule B; but payment of an injury pension shall be subject to the provisions of paragraph 5 of the said Part V and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled. 

Schedule B

Regulation B4 Part V

Policeman’s Injury Award

1. A gratuity under Regulation B4 shall be calculated by reference to the person’s degree of disablement and his average pensionable pay and shall be the amount specified as appropriate to his degree of disablement in column (2) of the following Table.

2. An injury pension shall be calculated be reference to the person’s degree of disablement, his average pensionable pay and the period in years of his pensionable service, and subject to the following paragraphs, shall be of the amount of his minimum income guarantee specified as appropriate to his degree of disablement in column (3), (4), (5) or (6) of the following Table, whichever is applicable to his period of pensionable service.

Regulation H1 – Reference of medical questions  

(1) Subject as hereinafter provided the question whether a person is entitled to any and, if so, what awards under these Regulations shall be determined in the first instance by the police authority.

(2) Where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions-

(a) whether the person concerned is disabled;

(b) whether the disablement is likely to be permanent;

and, if they are further considering whether to grant an injury pension, shall so refer the following questions: -

(c) whether the disablement is the result of an injury received in the execution of duty and

(d) the degree of the person’s disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above. 

(3) A police authority, if they are considering the exercise of their powers under Regulation K3 (reduction of pension in case of default), shall refer for decision to a duly qualified medical practitioner selected by them the question whether the person concerned has brought about or substantially contributed to the disablement by his own default.

(4) The decision of the selected medical practitioner on the questions referred to him under this Regulation shall be expressed in the form of a certificate and shall, subject to Regulation H2 and H3, be final.

Regulation H2 – Appeal to Board of medical referees

(1) Where a person has been informed of the determination of the police authority on any question which involves the reference of questions under Regulation H1 to a selected medical practitioner, he shall, if, within 14 days after being so informed or such further period as the police authority may allow, he applies to the police authority for a copy of the certificate of the selected medical practitioner, be supplied with such a copy.

(2) If the person concerned is dissatisfied with the decision of the selected medical practitioner as set out in his certificate, he may, within 14 days after being supplied with the certificate or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule H, give notice to the police authority that he appeals against the said decision, and the police authority shall notify the Secretary of State accordingly, and the Secretary of State shall appoint an independent person or persons (hereafter in these Regulations referred to as the ‘medical referee’) to decide the appeal.

(3) The decision of the medical referee shall, if he disagrees with any part of the certificate of the selected medical practitioner, be expressed in the form of a certificate of his decision on any of the questions referred to the selected medical practitioner on which he disagrees with the latter's decision, and the decision of the medical referee shall, subject to the provisions of Regulation H3, be final.

Regulation H3.  Further reference to medical authority

(3) The police authority and the claimant may, by agreement, refer any final decision of a medical authority who has given such a decision to him for reconsideration on fresh evidence, and he shall accordingly reconsider his decision and, if necessary, issue a fresh certificate, which, subject to any further reconsideration under this paragraph or paragraph (1), shall be final.”

MATERIAL FACTS

4.
A Home Office Circular states:

“3. Where a Police Authority is considering whether an officer should be retired on the grounds of ill health, it must refer to a duly qualified medical practitioner selected by them (normally the Force Medical Officer).”

5. Mr N joined Devon & Cornwall Constabulary (the Constabulary) on 19 October 1992 after a two year period as a Special Constable. During his service he was based for the most part in large busy stations and also some smaller rural stations. 

6. On 24 May 2000 Mr N commenced sick leave due to stress. 

7. Mr N was seen by the Force Medical Officer (FMO) on 11 July 2000. He related to the FMO details of the difficulties he had experienced during his career with the Constabulary, particularly moral dilemmas, coping with under-manning and a number of incidents where he had been bullied at the larger stations. The FMO then compiled a report for the Area Personnel Manager of the Constabulary. The report stated that Mr N was clinically depressed but was responding to medication and should be able to return to recuperative duties in the near future.

8. Mr N returned to recuperative duties in a relatively small station (Station A), on 27 October 2000, and continued to be regularly reviewed by the FMO. 

9. On 27 November 2000, following a review, the FMO reported :

“…There has clearly been a personality clash at [Station B] and he dreads being posted back there. It is not in my brief to determine postings but both myself and [community psychiatric nurse] believe that to regain his confidence he needs some stability at a smaller station…If he needs the supervision of a larger station it may be possible to post him to [Station C] as I believe posting him to [Station B] precipitately will cause a further breakdown in his mental health. …”   

10. On 12 March 2001 the Constabulary Personnel department wrote to the FMO asking for confirmation of when Mr N would be able to return to full duties. 

11. The FMO responded on 14 March 2001 that Mr N “appeared to be making satisfactory progress but became unreasonably anxious when postings are mentioned and it is in his interests to remain at [Station A] while he achieves these goals…” 

12. A district personnel meeting took place to plan Mr N’s return to full duties. It was decided that he would remain at Station A for a further ten weeks and would then move to Station C, a larger busier station, and one where he had previously been posted.

13. On 30 March 2001 the FMO completed a Recuperative Duties Report. The report concluded:

“I understand he is gradually being exposed to front line policing albeit in a rural station, mostly double-crewed….This officer has a peculiar block working in larger stations and clearly this will need to be managed carefully by his Division, with appropriate input from ourselves and by his managers.”

14.
Mr N was examined again by the FMO on 8 May 2001. The FMO’s report concluded 

“…He remains demotivated and is almost pathologically anxious about his impending return to [Station C]. He appears to have a pathological dread of working in large Stations. He is most insistent he can only work in a rural station where he can work single crewed to the best of his ability in his own way and at his own pace. … 

While I can support protected posts at a station such as [Station A]  for a period of stability as he has been ill, I cannot support that when well this officer cannot be posted where the Constabulary wishes him to be. I do not share his gloom that if posted to [Station C] there will be a recurrence of his mental health problems.”  

15.
On 8 June 2001 Mr N, who was accompanied by his Police Federation representative, met with the Personnel Manager and the Superintendent for North Devon to discuss his recuperative programme. After several hours of discussion Mr N agreed he would commence duties at [Station C].

16. Mr N returned to work at [Station C] but reported absent from 11 June 2001 to 22 June 2001 suffering from stress and, again from 29 June 2001, citing a knee injury.  Mr N’s case was referred to the Sickness Management Panel (SMP) who concluded that, having given due consideration to his most recent period of absence, and continuing stress there seemed little likelihood of Mr N successfully returning to full duties.

17.
On 17 July 2001 Mr N was interviewed by the Chief  Superintendent to discuss the situation. Following the meeting the Chief Superintendent wrote to the FMO advising that as a result of Mr N’s behaviour during the meeting he believed a psychiatric report should be obtained.18.
On 25 July 2001 Mr N, who was accompanied by his wife, was examined by Dr Roberts, a Consultant Psychiatrist. The examination had been requested by Mr N’s Community Psychiatric Nurse. Dr Roberts’ report, dated 20 August 2001, concludes :

“…I came to the conclusion that he was not significantly mentally ill or a suicide risk nor was it appropriate to prescribe for him, and I felt continued counselling approach addressing the practicalities of his situation, his anger and frustration was entirely appropriate.

His occupational history is interesting and perhaps atypical in that he joined the police late, aged thirty-seven, worked in [Station D, a large busy station] for two years initially and [Station C] then for three years which he described as ‘manic’ ie, excessively busy.  …He describes looking for a way out of the Force and feeling he was on the edge of what he could cope with – this was four or five years ago.

They [Mr N and his wife] spoke of getting to a state where he felt unable to do front-line policing anymore and any form of violent confrontation immediately made him feel stressed, tense and worried, with a fear of violent retaliation

There is also a whole constellation of additional anxieties in relation to [C] their eldest son, who is married to [L], who already had a 6 year old child and was pregnant again when married, and there have been successive problems around gynaecological problems and pregnancies…He and his wife seem very involved with this family problem and they are additionally worried and exhausted about this.

In summary, although I only have a partial history this forty six year old man with no previous psychiatric history and no previous major experience of depression and anxiety, joined the police force late in the early nineties and although the first couple of probationary years went satisfactorily he then found himself chronically stressed, tense, overworked and feeling that although he wished to preserve his role as a policeman he did not want to do the work that was the common lot. This preceded his knee injuries but since the injuries he has felt additionally vulnerable and unable to perform active duties, and over the last couple of years has been in turmoil as to how he can sort out his occupational position, which has brought with it a fair amount of psychological distress, and although not psychiatrically ill with it he has been clearly been somewhat depressed… ”  

19.
On 10 August 2001 the FMO wrote to Dr Roberts and requested a report of Mr N’s condition and prognosis. Dr Roberts responded to the FMO on 31 August 2001. He says in his letter “…I have only seen him once and at the request of the CPN, currently working with him, on 25 July 2001 and I think I can do little better than enclose a copy of my reply to the CPN.”

20.
Mr N was examined again by the FMO on 10 September 2001 whose report concluded :

“…A recent psychiatric report requested by [Chief Superintendent] has confirmed my view that he is not psychiatrically unwell or in need of medical treatment. I agree with AREA, however that he is realistically undeployable, given his extreme anxiety at having to undertake normal police duties.”

21.
On 18 September 2001 the FMO signed a certificate of permanent disablement (Certificate H1) which states that Mr N was suffering from Situational Anxiety which was not considered to be the result of an injury on duty. Therefore, Mr N qualified for an ill health retirement award but not for an injury benefit.

23. Mr N wrote to the FMO asking him to reconsider this decision as he believed his  problems had been caused by stress at work.

23. On 9 October 2001 the FMO informed the Personnel Department as follows:

“Following the SMP decision to medically retire, I confirm that pension form HI was issued stating that he is permanently disabled due to situational anxiety and that this was NOT an injury on duty.

[Mr N] then wrote to me asking me to reconsider this decision, stating that this would adversely affect his pension. I told him that since his own consultant psychiatrist did not confirm that he was psychiatrically ill, I could not support this.

I do not regard this as a formal appeal against my H1 and confirm that I informed him of his right to appeal through the Federation if he wished so.”

24.
The Police Federation, on Mr N’s behalf, formally lodged an appeal on 17 October 2001 on the basis that Mr N’s disability arose from an injury on duty.

25.
Mr N’s papers were passed to the Home Office to appoint an independent medical practitioner to oversee the case. The Home Office wrote to the Authority on 5 December 2001 confirming that, in its view, the question under dispute was “Is the disablement, occasioned by “Situational Anxiety”, the result of an injury received in the execution of duty?”

26.
Dr Batty, a Consultant Occupational Physician, was the independent medical practitioner appointed to assess Mr N’s case. The Medical Appeal was held on 29 April 2002. The report of the Medical Appeal is dated 25 July 2002 and concludes as follows : 

“DISCUSSION

19. [Mr N] would appear to be at odds with the realities of  policing. When confronted with stressful situations eg the arrest of a knife wielding villain, he expected formal counselling and written praise from his superiors. Peer counselling was in place at that time for those who wished to make use of it. However, there is evidence in the Occupational Health portfolio that [Mr N] did not make use of it. …

24.
Although [Mr N] denies his family and personal problems had any part to play vis-à-vis his work performance, concerns were raised in January 1994 during his Post Foundation Assessment Report concerning his performance during a stressful period at home. [Mr N] had admitted at the time that he had been bringing these pressures to work and that he had been keeping them close to his chest. Advice was given at that time regarding him getting help in this regard through consulting his own General Practitioner and the Force Medical Officer saw him on 22 April 1994 and who could find no evidence of stress related illness. 

26.
The incidents of inappropriate and insulting behaviour by [Mr N’s] colleagues and which could be construed as bullying occurred over a period of time. It is disturbing that this type of behaviour appeared to be condoned. However, at that time the modern behavioural standards were not part of the work ethic as they are today. At that time, as the Police Authority informed the Medical Tribunal, there were mechanisms to deal with this. However, there was also the cultural ethos of not complaining to one’s superior officers. [Mr N] did not use whatever system was in place at that time nor did he complain and escaped from it in one way or another.

27.
Despite an improvement in the Police Authority’s stance on this type of behaviour in that issues are treated with robustly (this was supported by the Police Federation), one has to ask whether this is universal. [Mr N] found a derogatory remark on his skippet in [Station C] in September 2001 exemplified this and which was not satisfactorily investigated or resolved despite a complaint being made to his Supervisor. …

28.
On asking [Mr N], as a mature adult what had set him off down the path of stress, the answer centred around an accumulation of the situation in which he found himself – the problems at work including lack of resources, the bullying and the moral dilemmas in finding that the Police were not as clean living and upright as he had thought they should be. Therefore his stress would appear to be multifactoral in origin and his high moral standards were a major factor in this. It is also possible that personal/family problems may also have had a bearing on this. By his own admission his enthusiasm for the job also diminished as time went by for the same reasons. However, he did not take these problems to his supervisor or to the Force Counsellor or to the Police Federation.  

SUMMARY

30.
[Mr N] joined the Devon & Cornwall Constabulary at the age of 37 years having had a period as a Special Constable. He was well motivated and had very high moral values. He found himself in a situation where he could not cope with the pressures associated with his job nor with his working or home environments. This was exacerbated by his own reticence and his inability to discuss issues with his supervising officer. This had been identified during his probationary period. Following long periods of sickness absence he was referred to a Consultant Psychiatrist to determine whether or not there was any underlying psychiatric illness. None was found.

31.
In submitting the evidence to the Case Conference following the meeting of the Sickness Management Panel, a number of options were considered regarding [Mr N’s] future. These included

· Continued recuperative duties

· Return to operational duties

· Return to a specialist role

· Ill health retirement from the Force.

32.
Following detailed consideration it was concluded that due to the difficulties experienced with [Mr N’s] graduated return to work schedule and his lack of enthusiasm for the job there was no possibility for him to return to operational policing nor for him to be considered for a specialist role. Therefore the only way forward was to remove him from the environment and give him ill health retirement.

CONCLUSION  

28. [Mr N] is suffering from situational anxiety, which is multifactoral in origin, and as a result he is permanently disabled from performing the ordinary duties of a police officer. This disablement occasioned by situational anxiety, is not the result of an injury received in the execution of his duty.” 

27.
In August 2002 Mr N  wrote to the Medical Referee
expressing his concern over the conduct of the Medical Appeal.  He says the Medical Appeal had laid to much blame on personal and family problems which, he says, do not exist. 

28.
The Home Office replied to Mr N’s letter on 2 October 2002 as follows:

“The decision of the medical referee is final, but under regulation H3 both parties to the medical appeal can ask the medical referee to review his decision. …

Since recourse to H3 is only possible if both parties agree, our view is there is no overriding need to be too restrictive to the definition of “fresh evidence” to be put to the referee. At the very least, however, we would expect at least one of the following to apply :

The parties agree that fresh evidence, which has not been considered before should be put to the referee;

The parties agree that evidence that was previously presented to the referee should be submitted again in clearer terms and detail;

The parties agree that a point of law which is material to the decision 

needs to be put for the first time or be better explained to the referee.

29
On 21 October 2002 Mr N wrote to the Authority asking for a review of the Medical Referee’s decision under Regulation H3. He says the Medical Referee took three times longer than the allowed four weeks to produce his report and that he had taken no account of Regulation A13. He concludes : 

“The regulations (Reg A13) specify that disablement is deemed to be the result of an injury if the has injury caused or substantially contributed to the disablement”

It goes on to clarify: - 

“Substantial means more than just marginal but does not have to mean predominant”

Quite clearly, and I am sure that even [FMO] would have to agree, my injuries to my mind, caused by the catalogue of problems I encountered in the Devon and Cornwall Constabulary, before and after my appeal are definitely more than merely marginal.

…I know and so does [FMO] that my “personal/family” problems were merely a smokescreen to draw attention away from the real cause.”

30.
The Authority replied on 25 November 2002 advising that they were not in a position to forward a full response. 

31.
On 27 January 2003 the Authority responded as follows : 

“…Having read the report of Dr Batty carefully, it seems very clear to me that, as the independent referee, he has considered the case in depth. Whilst it did take some three months to prepare the report, I do not think this is any reason in itself for declaring the opinion void or allowing the opportunity for it to be reconsidered.

Dr Batty has clearly stated that the situational anxiety is multifactoral in origin and the disablement is not the result of an injury received in the execution of duty. …”

32..
Mr N appealed to the Authority twice more to have his case reconsidered under Regulation H3. The Authority’s final response on 19 June 2003 read as follows : 

“…Whilst Dr Batty took twelve weeks to write his report I am sure that he would have made extensive notes when you were examined. I can not support the premise that he would have had faded recall of the events. 

I do accept that regulation A13 has not been considered and would result in a reversal of the decision.”

SUBMISSIONS

33.
The Authority responded : 

· In following the procedures as prescribed in the Regulations the Authority only acts in the capacity of arranging for the appeal to be heard. The Police Authority takes no active part in reaching any decisions and will be represented throughout, when necessary by the Force Medical Officer who took the original medical decisions.

· Mr N went through a tried and tested procedure and was unfortunately unsuccessful. To suggest that he can further challenge the decision of an independent referee would bring the whole appeal process in to question.

34. Mr N responded  

· The Authority have still failed to consider his case in accordance with Regulation A13.The Authority are wrong to suggest that the decision of the Independent Referee can not be challenged as the procedure for doing so is set out under Regulation H3.He has lost faith in the judgement and decision making of the Authority, and would be distressed to have to undergo an assessment by another medical adviser appointed by the Authority. He would like an independent medical adviser to be appointed to reassess his case. 

· The FMO placed to much emphasis on Dr Robert’s report dated 20 August 2001 which was written for an entirely different purpose.

· The Authority’s failure to respond to his complaint in a timely manner has caused him considerable additional anxiety. In particular he refers to a 90 day delay after one of his appeals to the Authority.

· The Authority should be punished for the injustice they have caused him. 

CONCLUSIONS 

35.
Mr N argues that the Authority should have considered his case in accordance with Regulation A13. The Regulations need to be read as a whole and Regulation A sets the scene for a number of situations by defining what is to be regarded as an injury for the purposes of receiving certain benefits under the scheme. To fall within the definition the “injury” must have been received in the execution of his duty. An injury is to be so treated if

· the member concerned received the injury while on duty or while on a journey necessary to enable him to report for duty or return home after duty, or

· he would not have received the injury had he not been known to be a constable, or

· the police authority is of the opinion that the preceding condition may be satisfied and that the injury should be treated as one received as aforesaid.

Regulation A13 says that disablement is due to an injury if that injury has substantially contributed to the disablement.

36.
The key Regulation is B4. Thus Mr N’s entitlement would depend on whether he is permanently disabled as a result of an injury received without his own default in the execution of his duty. In looking to see whether an award under Regulation B should be made the decision maker needs to be satisfied that the officer is disabled, that there has been an injury received while on duty, that such an injury has substantially contributed to the disablement, and that the injury has been received without his own default. 

37. Although the Regulations refer to the decision as being that of the Authority, the effect of Regulation H is that the matter is referred to a duly qualified medical practitioner.

38. That Mr N is permanently disabled is not in issue - a certificate to that effect was issued in September 2001. What is in dispute is whether that disablement is due to an injury received on duty. I agree with Mr N that if such injury as he has received on duty has substantially contributed to his disablement then he meets the qualification set out in Regulation B4.   

39. Although it is clear that the Force Medical Officer made a clear statement that the disablement was not due an injury on duty the reasons for this are not so clear and were certainly made no clearer by the statement made on 9 October 2001. The medical office appeared to be saying that because Mr N was not psychiatrically ill the disablement that had been certified could not be due to an injury on duty. To describe such reasoning as lacking logic is perhaps being kind to its author.

40. It was not until April 2002, that consideration was given as to whether the Situational Anxiety that Mr N was suffering from was an injury received in the execution of his duties. Whilst I am of the opinion that this issue should have been considered much earlier Dr Batty was asked to consider this question at the Medical Appeal and concluded that Mr N’s Situational Anxiety was multi-factorial in origin and that this condition was not the result of an injury received in the execution of duty. The difficulty with that decision is that it did not definitively deal with the question of whether the disablement was substantially caused by an injury on duty.  Rather the view seems to have been taken that if there was any other cause (regardless of which cause was substantial) the disablement should not be regarded as caused by an injury on duty. 

41. In the Court of Appeal's decision in R -v- Metropolitan Police Service, ex parte Stunt [2001] Simon Brown LJ quoted from an earlier case R -v- Kellam, ex parte South Wales Police Authority and another [1999] All ER (D) 721 in which Richards J said:

“It is sufficient for there to be a causal connection with service as a police officer. It is not necessary to establish that work circumstances are the sole cause of the injury. Mental stress and psychiatric illnesses may arise out of a combination of work circumstances and external factors (most obviously, domestic circumstances). What matters is that the work circumstances have a causative role. The work circumstances and domestic circumstances may be so closely linked as to make it inappropriate to compartmentalise them, as in R -v- Court & Bronks, where the so-called "private matters" were held to be intimately connected with the officer's "public duty". But I do not read the authorities as laying down any more general rule on compartmentalisation. On the other hand, where compartmentalisation is possible (i.e. in the absence of an intimate connection between the private matters and the public duty), I do not read the authorities as laying down any rule that the existence of a causal connection with the private matters is fatal to a claim. Provided that there is also a causal connection with the public duty, the test is satisfied.”

Simon Brown LJ himself added:

“I would regard the series of cases concluding with Kellam to have been rightly decided provided only and always that the officer's ultimately disabling mental state had indeed been materially brought about by stresses suffered actually through being at work.”

Simon Brown LJ has made it clear that all that has to be found is that there is a causal connection with the employment and that the employment does not have to be the sole cause of the injury.

42. The guidance given by the Authority to the examining doctors was unsatisfactory. In consequence, the doctors concerned applied the wrong test and considered whether Mr N's illness was "solely attributable to Mr N's police duties". Therefore, I find that the decision of the Authority to refuse Mr N's application was a decision which involved maladministration and which undoubtedly caused injustice to Mr N. I am therefore entitled to interfere with that decision.. I uphold this part of the complaint and will remit the matter to the Authority for fresh consideration on the basis of the correct test as indicated above. 

43. Mr N has requested that he would like an independent medical adviser to be appointed to reassess his case. I would only direct that an independent medical examiner be appointed in exceptional circumstances; e.g. where the approach taken by the appointed medical advisers is consistently unsatisfactory. In this case however my findings are that the guidance given by the Authority to the medical advisers was unsatisfactory and thus the medical advisers applied the wrong tests. I do not therefore consider it necessary to direct that fresh advice be sought from a different source. 

44. Mr N submits that my directions should go further than remitting the matter to the Authority for fresh consideration. It is my role to remedy injustice caused to complainants (whether in pecuniary or other form) by maladministration, not to punish those responsible. In this case the appropriate remedy for the injustice is that  Mr N’s application be reconsidered by Authority. 

45. Mr N complains that the Authority have delayed in reviewing his case. In particular he refers to a 90 day delay following one of his appeals to the Authority. Mr N has not specified where precisely the delay occurred. I have considered the timeliness of the Authorities responses to Mr N and, taking account that medical evidence was sought from various sources, I do not consider there to have been unreasonable delays.

DIRECTIONS

46.
I direct that the authority shall properly reconsider whether Mr N is entitled to an Injury Award under A11 of the Regulations and issue a further decision within 56 days of this determination.
DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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