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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
Mr B M Brigden

Policies
R0143463, R0147908 & R0165093 (Retirement Annuity Policies) and V0126622 (Personal Pension Policy)

Administrator
The Equitable Life Assurance Society (Equitable Life)

MATTERS FOR DETERMINATION 

1. Mr Brigden claims that Equitable Life incorrectly applied redemption penalties to the Policies when he took transfer values to purchase early retirement annuities on the Open Market.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. In 2002, Mr Brigden began exploring impaired annuities available under the Open Market Option of the Policies.

4. By an Announcement Letter to policyholders dated 15 April 2002, Equitable Life stated that:

“Our vitally important Compromise Scheme is in place and the uplifts have been made.  In June you will receive a statement showing the impacts both of the uplifts and of the 2001 bonus announcement.  We set out below important announcements on bonuses.

…

‘Policy values’
The apparent clarity of the term ‘policy values’ creates a false sense of security.  It is not an absolute statement of the policy’s worth like a bank or building society statement.  ‘Policy value’ is a broad, indicative statement, of necessity subject to adjustment on a policy’s early surrender or on maturity according to the fund performance as is the case in other with-profits funds.  This year’s annual policy statements will clarify this by showing policy values in ‘guaranteed’ and ‘indicative’ form.

…

Fair asset shares on policy surrender or maturity

From now on, in line with other with-profits funds, policyholders wishing to surrender their policies early as well as those proposing to take benefits on maturity will be quoted a ‘surrender value’ or ‘maturity value’ respectively.

These values will be set in accordance with the principle set out above of ensuring that those who choose to leave the fund take no more than their fair share, and adjusted in the light of circumstances of the fund.

The surrender value will be subject to the financial adjustment set at 14 % on 15 April …

The maturity value includes final bonus and reflects that policy’s fair share of the fund, which will not necessarily be the same as the indicative policy value.  With effect from 15 April the maturity value for a UK pension policyholder choosing to take maturity now will be the indicative policy value calculated allowing for the new bonus announcements, adjusted down by 4%.  The maturity value of a policy will not be lower than the guaranteed value of that policy.”

5. In June 2002, Equitable Life provided Mr Brigden with an Annual Statement, which stated the values of the Policies as at 31 December 2001 with also the surrender values available to transfer to another pension plan where other than for immediate benefits.  An accompanying leaflet stated that, on a contractual payment [i.e. retirement within Inland Revenue prescribed range of normal retirement ages for the Policies], a Maturity Adjustment might apply and that the level at 7 May 2002 was 4% of the Indicative Policy Value.

6. On 1 July 2002, Equitable Life increased the Maturity Adjustment to a reduction of 10% of the Indicative Policy Value.  Policyholders were notified of the change by letters dated 3 July 2002.

7.
Mr Brigden provided an Independent Financial Adviser (the “IFA”) with a summary of the Guaranteed Values and Indicative Policy Values of the Policies, as at 7 May 2002, which had accompanied the Annual Policy Statement in paragraph 5 above.  The summary showed the following:


Policy No.
Guaranteed Value
Indicative Policy Value


V0126622
£70,965.47
£71,287.42


R0143463
£33,149.60
£49,696.27


R0147908
£  7,435.61
£12,935.85


R0165093
£     319.13
£     488.72

The Indicative Policy Value of the Personal Pension Policy of £71,287.42, when added to the combined Indicative Policy Values of the Retirement Annuity Policies of £63,120.84, totalled £134,408.26.

7. Notes to the summary in the paragraph above stated the following:

“3.  Indicative policy value

For the purposes of illustrating the value of a policy from time to time, each policy has an ‘Indicative policy value’.  The ‘Indicative policy value’ shown in your policy value statement is not guaranteed and may change at any time.

4.  Value on termination

If you take policy benefits in circumstances where guaranteed terms apply under contract (e.g. to buy a pension under certain pension plans on retirement, …) the value payable is the greater of the ‘Maturity value’ and the ‘Guaranteed Value’.  The ‘Maturity value’ is calculated by reference to the ‘Indicative policy value’ (see note 3) and broadly represents the policy’s share of the assets in the with-profits fund at the point of termination.  If, at the point where benefits become payable, the policy’s share of the assets in the with-profits fund is higher or lower than the ‘Indicative policy value’, an adjustment may be applied to the ‘Indicative policy value’ which may increase or reduce the ‘Maturity value’ otherwise payable.  The amount, if any, by which the maturity value payable exceeds the ‘Guaranteed value’ at the point of termination is the final bonus.  Final bonus is not guaranteed and is only finally determined when the proceeds are contractually payable.”

8. The IFA obtained favourable annuity quotations for Mr Brigden from Britannic Retirement Solutions Limited (Britannic) based on the total Indicative Policy Values of the Policies of £134,408.26, as in paragraph 7 above.

9. In August 2002, Mr Brigden signed Equitable Life transfer forms for the transfer payments of the Policies to be made to a personal pension scheme of Britannic with the immediate vesting of his benefits.  A note to the transfer form stated that:

“Once the Society’s cheque has been issued it will not be possible for the money to be returned to the Society, or for the policy to subsequently be reinstated, unless the benefits are not taken as specified.”

10. When the transactions were completed, Mr Brigden was provided with two Britannic Personal Pension Annuity policies.  One related to the Personal Pension Policy with a commencement date of 22 August 2002 and the second related to the combined Retirement Annuity Policies with a commencement date of 3 September 2002.  The transfer values received from Equitable Life were £71,671.41 for the Personal Pension Policy and £45,846.92 for the combined values of the Retirement Annuity Policies, a total of £117,518.33.  This was an overall difference of £16,889.93 to the amount of £134,408.26, as in paragraph 7 above.

11. The total lump sum paid to Mr Brigden by Britannic in commutation of pension was £23,908.93.  He says that he could have received £29,379.58 in lump sum based on 25% of the total transfer values of the Policies of £117,518.33 but £5,470.65 had to be forgone in order to retain Britannic’s annuity rates quoted.

12. The IFA complained to Equitable Life and said that no deduction had been made from the Personal Pension Policy but it had been assured many times during communications with Equitable Life that retirement annuity policies on retirement would be converted into personal pension policies and no deductions would be made from those policies.

13. In a reply to the IFA dated 23 May 2003, Equitable Life stated that the Policies had been terminated on a contractual basis and Equitable Life does not differentiate between personal pension plans and retirement annuity contracts in the application of a maturity adjustment, and in a letter dated 22 September 2003, that:

“1)
The full fund value was paid after any adjustment as at the date we received all of the relevant paperwork to enable payment. …

The Equitable Life introduced a “maturity adjustment” in April 2002 and increased it to 10% in July 2002.  It is applied to all payments out, for immediate benefits, unless the contractual value of the policy is higher.  It is effectively calculated at 31 December not at the date of termination.

2)
We do not inform customers of the maturity adjustment being applied to their transfers before payment is made.  Correspondence was issued to all policyholders at the time the maturity adjuster was introduced and when it has been increased therefore they should be aware of this adjustment. …

3) Mr Brigden’s retirement annuity contracts were not transferred to his personal pension plan before being transferred to Britannic as this was not requested.

4) The transfer form provides sufficient instruction for payment and therefore we do not issue any further forms for authorising payment and no values are shown on the transfer forms.

5) I can confirm that we have been consistently applying maturity adjustments to policies where benefits are being taken on contractual terms since 15 April 2002 and there are no exceptions.” 

14. Mr Brigden says that he entered into a contract on the strength of a statement of the value of the Policies provided by Equitable Life as at 7 May 2002 that turned out to be false and claims full refund of the redemption penalties imposed.

15. Mr Brigden has further said that the statement referred to in the paragraph above meant that Equitable Life verbally informed the IFA that there would be no penalty charges on redemption, which the IFA had recorded in writing in his files at the time.  The IFA had assured him of this fact and it was upon this basis that they jointly made the decision to proceed.  However, I have seen no evidence that the IFA made any specific enquiries in relation to Mr Brigden’s Policies, and Equitable Life’s telephone notes about the Policies are dated after 4 September 2002 or later. 

CONCLUSIONS

16. Equitable Life informed Mr Brigden about its new bonus and with-profits methodology by an Announcement Letter dated 15 April 2002.  The announcement stated that Indicative Policy Values were not guaranteed and could change at any time, that the maturity value of a policy would not necessarily be the same as the Indicative Policy Value and that a Maturity Adjustment of 4% could be applied.

17. Indicative Policy Values for the Policies as at 7 May 2002 were notified as part of Equitable Life’s Annual Policy Statement issued to Mr Brigden in June 2002 and an accompanying leaflet drew attention again to the fact that a Maturity Adjustment could apply on the immediate vesting of benefits.  

18. Furthermore, Equitable Life informed Mr Brigden on 3 July 2002 that the Maturity Adjustment had been increased to 10%.  

19. I am satisfied from the above that Equitable Life adequately informed Mr Brigden that the Indicative Policy Values of the Policies were subject to re-calculation at the point of the termination and that the amounts were not the early retirement transfer values available.

20. Mr Brigden provided the IFA with Equitable Life’s statement of the Indicative Policy Values of the Policies as at 7 May 2002.  However, the IFA was not fully aware of Equitable Life’s new with-profits methodology and did not obtain any early retirement transfer value quotations from Equitable Life.  This meant that Equitable Life had no opportunity to quote the appropriate estimated early retirement transfer values and, thus, make the IFA aware that the previously quoted Indicative Policy Values of the Policies were not guaranteed and that a Maturity Adjustment could apply.  Equitable Life cannot be held responsible for this.

21. Equitable Life followed the transfer instructions received from Mr Brigden via the IFA and calculated the transfer values of the Policies in accordance with its announced terms and conditions.  The Guaranteed Value of the Personal Pension Policy was greater than the Indicative Policy Value if a Maturity Adjustment had been applied and, thus, accounts for the apparent non-application of a penalty charge to the Personal Pension Policy, whereas the Retirement Annuity Policies were both subject to recalculation and application of the Maturity Adjustment at the termination date.

22. It follows from the above that Mr Brigden received the full value of the Policies and did not suffer any injustice caused by Equitable Life.

23. I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

3 February 2006
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