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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr R Lane 

Scheme:
Rank Pension Plan (the Plan) 

Respondents:
1) Rank Pension Plan Trustee Ltd (the Trustee)

2) Rank Group Plc (Rank)

MATTERS FOR DETERMINATION 
1. Mr Lane complains that his application for an ill-health early retirement pension was declined. As a result, Mr Lane claims that he has suffered a shortfall in his pension because he had no choice but to take early retirement from the Plan on a normal basis. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Lane asked me to delay reaching a decision on the matter until he had submitted further psychiatric reports to me.  However, such reports have not since been supplied and I have decided the matter should wait no longer.

SCHEME RULES

4. Relevant Plan Rules are set out in the Appendix to this determination.  

MATERIAL FACTS

5. Mr Lane was employed by Deluxe Laboratories Ltd (Deluxe), a wholly owned subsidiary of the Rank Group plc (the Group).  Mr Lane had been employed with the Group since 1960 and was a member of the Plan. In September 1998 Mr Lane began a period of absence from work due to illness; medical certificates from his General Practitioner (GP) indicated that he was suffering from anxiety, depression and stress. Mr Lane said that while on sick leave he was encouraged to play golf with his son and while he was doing that he realised that he was being photographed and assumed it was by a private detective. He says that this caused him to panic and increased his anxiety.

6. Mr Lane was asked by Deluxe to attend an interview and following that interview he was told by letter that Deluxe intended to take disciplinary action against him and that there would be a formal disciplinary hearing. He was suspended on full pay. Mr Lane approached his Trade Union (BECTU) whose representative advised him that he would have to appear before the management team, with his union representative, and that the actions that could be taken included dismissal.  

7. BECTU negotiated a redundancy package for Mr Lane that involved him requesting voluntary redundancy. Deluxe accepted his request and Mr Lane’s last date of employment was 18 December 1998. Deluxe consented to Mr Lane taking early retirement under Rule 16(c) of the Plan and as part of the redundancy package Deluxe also made Mr Lane a redundancy payment of £27,000.

8. As Mr Lane’s pension came into effect when he was aged 53 his benefits were reduced by reference to the period remaining to when he reached a retirement of age 60. Mr Lane elected to receive the maximum amount of tax-free cash permitted by the Inland Revenue. His pension was £7,333.68 per annum and he received a tax-free cash sum of £45,586.52. 

9. Following his redundancy Mr Lane contended that he had been forced to retire due to ill health. In January 1999 he approached Rank’s pensions department to ask when he might receive a medical examination. Because he was not asked to attend a medical examination at which he had hoped to explain his medical condition, Mr Lane delivered a letter from his GP to Rank in May 1999. The letter was not specifically addressed to Rank but it said that Mr Lane had been “forced to retire on medical grounds”. Rank took the view that Mr Lane might want to explore the possibility of receiving incapacity benefits under the Plan. They sent him the relevant application forms and subsequently passed his details to their medical adviser, Dr Thomas of Medigold Health Consultancy Ltd. 
10. Dr Thomas wrote to Rank on 26 August as follows:

“I note this man took early retirement but claimed that he had a medical condition that pre-dated this retirement and that he was therefore entitled to incapacity pension. The GP has confirmed that there is a long history of anxiety which goes back many years, certainly pre-dating 1994. One suspects therefore that he has had a chronic anxiety syndrome for many years. The GP became involved in the case in July 1997 at which stage he was complaining of fatigue, heaviness in the chest and abnormal heart beats. He was prescribed medication at that stage, but by June 1998 he was still making the same complaints and he was therefore referred to a cardiologist, primarily because of Mr Lane’s own concern that he was suffering from a serious heart complaint. In fact, he has had a 24-hour tape which showed nothing more sinister than lots of extra heart beats. He also had an ECG and an angiogram. Apart from a high blood cholesterol level, all of his results have shown that he has a normal heart. Unfortunately he has not been reassured by this and he has been referred to a general physician who again could not find any physical cause. In October 1998 the GP started him on anti-depressants and also referred him to a psychiatric community nurse. He has also been referred to an anxiety management program. It is clear that this man does have a chronic anxiety problem which will be very difficult to manage and has been present for many years. The GP supports the decision to take early retirement on medical grounds. However, what concerns me is that this man clearly has had this problem for many years and claims that he is entitled to an incapacity pension. One wonders why this should be so now and why he did not apply prior to December 1998. One suspects that he has been working with and around his chronic anxiety for many years. It would be difficult to see which circumstances have changed so dramatically in the past few months that would now merit the award of an ill health early retirement pension. One cannot deny that he does have a chronic anxiety problem but one must also acknowledge that this has been present since 1994 and probably prior to that date. It would be difficult therefore to make a recommendation that he now merits the award of an ill health retirement pension because I an unconvinced that the circumstances have changed so dramatically to merit this award.” 

11. Mr Lane’s application was declined on the basis that he was not suffering from incapacity for the purposes of the Rules of the Plan. Mr Lane was told of this decision when he contacted Rank some time later. He challenged the decision and insisted that when he left his job he was incapacitated. Rank commissioned a medical assessment in February 2000 and at the same time said in a letter to Mr Lane that “ill health early retirement can only be granted in accordance with the terms of the Rank Pension Plan and in this regard the Trustee (and the Company) are required to have medical evidence which clearly supports the case for granting such a pension in accordance with those terms”. 

12. Dr Thomas saw Mr Lane on 7 March 2000 and afterwards he wrote to Rank outlining the outcome, saying: 

“…it is important to recognise that Mr Lane did have a medical condition prior to leaving the Company. However, of his own volition, Mr Lane stated that he had had that medical condition for the past 30 years. He has been with the Company some 38 years, and indicated that he had been a worrier all his life. He told me he finished work in December 1998, but for many years had been experiencing anxiety, bloatedness, indigestion, stress and depression. He has also indicated that he has experienced panic attacks and a general feeling of depression. Since his retirement from work he has had a variety of counselling sessions and has been given relaxation techniques. These he follows, and indeed, his panic attacks are considerably less frequent and more easily managed. It is interesting to note that at the age of 32, he was diagnosed as having peptic ulceration, again associated with a constant degree of worrying. He has had numerous investigations in the past and has lived with his overall level of chronic anxiety for many, many years. He has also attended relaxation course as well as an assertiveness course. He had felt that in the latter year or two at work, there was an enormous amount of pressure with no recognition of his worth. He indicated particularly how he had been working long hours with no real back up. However, he then told me that he had first felt real pressure some 15 years ago. He thought that towards the end of his time whilst working, he was not functioning properly, and was reacting to what he perceived as being excessive pressure at work. It is difficult, however, to evaluate what precisely would have changed within the last year or two that reciprocated his departure. There is little in his history that will have changed. …

He would wish to work, but not in any pressurised environment. …He has apparently been seen by the Benefits Agency in November 1999, and appears to have satisfied the criteria of the “Fitness for all Work” test. However, I am not totally convinced myself that this man is incapable of work. I think clinically it would be wrong to say that he is permanently and totally incapacitated. Turning now to the original decision not to support the application for an ill health retirement, I do not feel that I have been presented with any new or different clinical evidence to make me change my initial recommendation.”

13. Rank informed Mr Lane that he did not meet the criteria for an incapacity pension. Mr Lane sought the help of BECTU and on 23 March 2000 the Assistant General Secretary wrote to him. She said that her understanding was that Mr Lane had been spoken to on several occasions about his attendance record and that the Company had reason to believe that he was abusing the sickness policy. She said that Mr Lane had been asked to attend for an investigative interview and following that interview he had been suspended on full pay. Mr Lane had then approached a union official for help and that official had managed to secure a deal that enabled Mr Lane to apply for, and receive, voluntary redundancy. The Assistant General Secretary said that she had a copy of Mr Lane’s letter dated 7 December 1998 requesting that course of action. 

14. In October 2000 Mr Lane contacted the Pensions Advisory Service (TPAS) for assistance. In response to queries from TPAS the Rank Pensions Manager said that a medical examination had been arranged in response to claims by Mr Lane that he had been forced to retire due to his poor health. The Manager went on to say that the letter dated 9 February 2000 had explained to Mr Lane that such an examination was required if ill health early retirement was to be considered further.

15. Mr Lane appealed under Stage 1 of the Plan’s Internal Dispute Resolution  Procedure (IDRP). He was not satisfied with the response and took his complaint to Stage 2 of the IDRP in January 2002.

16. In a letter to TPAS dated 15 August Rank’s Director of Group Benefits (the Director) referred to numerous requests from TPAS for a further explanation of the decision not to grant Mr Lane an ill health early retirement pension. The Director acknowledged that these requests had not been handled appropriately and offered her sincere apologies. Mr Lane has suggested that the delays by Rank were either a deliberate strategy or that it was company policy not to supply details of medical examinations or decisions made as a result of them.

17. The Director gave answers to three specific questions that the TPAS adviser had asked:

17.1. Why was a medical examination arranged subsequent to redundancy taking place and not before?
“ill health early retirement was not an option that was discussed with Mr Lane at the time of his redundancy. I note that you have a copy of the letter from BECTU which provides more detailed background to this and the redundancy decision. Subsequently, Mr Lane raised the topic of ill health, choosing to set aside the nature and outcome of his previous discussions with both his employer and the union. At that point he provided the letter from his GP and so it was decided that the matter would only be resolved if an independent medical examination was obtained and the Trustee’s normal procedure followed.”

17.2. Why was a written explanation not sent to Mr Lane confirming he did not meet the criteria for ill health retirement under the scheme rules?

“whilst the outcome of the medical examination was explained to Mr Lane and the result copied to Deluxe, it is not clear that this was followed up in writing at that stage.”

17.3. Would being eligible to receive ill health retirement benefits have involved the repayment of the redundancy payments that Mr Lane had already received?

“Mr Lane accepted the redundancy payment on the terms under which it was offered. At the same time he was granted an early retirement pension on non-ill health terms, which he was happy to accept. The possibility of the repayment of the settlement was not relevant and therefore was not discussed. The request for early retirement and the doctor’s note to support the request was received five months after Mr Lane had left.”

18. The Director also said that Mr Lane might still wish to continue with Stage 2 of the IDR procedure and that subject to confirmation from the TPAS adviser she would arrange for the Stage 2 procedure to be completed within six weeks of the date of her letter. She again apologised for the unnecessary delay that had occurred in the handling of the complaint. The TPAS advisor later confirmed that Mr Lane wished to pursue a number of issues as part of his continuing complaint under Stage 2 of the IDR procedure.

19. The Trustee gave its Stage 2 response in a letter of 8 January 2003: 

19.1. The question of Mr Lane’s entitlement to an incapacity pension had not been an issue at the time of his retirement, as the Trustee understood that Mr Lane had left employment due to redundancy. It was the Trustee’s understanding that due to an oversight Rank had not told Mr Lane in writing of the results of the medical examination that took place on 7 March 2000. From the Trustee’s perspective that oversight did not lead to the conclusion that Mr Lane’s benefits should be recalculated; nor did it enable the Trustee to consider exercising its discretion to increase Mr Lane’s pension;

19.2. It was Rank who had to be satisfied that an individual was eligible for ill health retirement and the Trustee had no general discretion to pay enhanced benefits to Mr Lane. Rank had to decide whether or not a particular individual was suffering from incapacity for the purposes of the Plan Rules at the date on which he left employment and that it was only if Rank so decided, that the Trustee might consider whether to exercise its discretion to pay enhanced benefits; and

19.3. The Trustee had decided not to make any change to Mr Lane’s benefits.

20. Mr Lane referred the matter to my office. He has said that: 

20.1. Under the threat of disciplinary action and possible termination of his employment, he felt pressured into accepting redundancy at a time when he was in a state of complete mental turmoil. As a result, his pension was approximately 35% less that it would have been had he retired on the grounds of ill health; 

20.2. He cannot foresee being able to return to work; 

20.3. The threat of attending a disciplinary meeting with the management team was too great. In order to avoid that situation he agreed to the redundancy package;

20.4. He was told by the BECTU representative that retirement through ill health was almost impossible; 

20.5. He had to initiate a meeting with the medical adviser [in March 2000] and then had to request sight of the doctor’s report – although he was told of the outcome during a telephone conversation with the Rank Pensions Department in July/August 2000; 

20.6. The letter written by Dr Thomas to Rank dated 24 August 1999 was not shown to him until September 2004. He says that the situation might have been different if he had seen that letter at the time it was written;

20.7. He wonders if Dr Thomas obtained details from Mr Lane’s GP when writing his report and also if Dr Thomas is qualified to assess psychiatric problems; He believes he should be examined by an independent psychiatrist.

20.8. Neither Rank nor the BECTU representative advised him about the possibility of ill health early retirement.

21. In response to Mr Lane’s complaint Rank made the following points:

21.1. Mr Lane left employment in 1998 on the grounds of redundancy and received a settlement of £27,000;

21.2. Mr Lane received early retirement benefits from the date on which he left employment; 

21.3. The reduction to reflect the fact that Mr Lane’s pension came into payment at age 53 may not be dissapplied; 

21.4. Mr Lane did not meet the criteria for receiving early retirement on the grounds of incapacity, as defined in the Plan Rules;

21.5. Dr Thomas is employed by Medigold, a leading provider of occupational health and corporate medical advisory services.  Medigold provide advice to Rank about members being considered for early retirement and they fully understand the relevant provisions of the Plan Rules;

21.6. In Dr Thomas’ letters of 26 August 1999 and 14 March 2000 he acknowledged that Mr Lane had a long history of anxiety problems and had been referred to both a community psychiatric nurse and an anxiety management programme. His conclusion, however, was that “clinically it would be wrong to say that he [Mr Lane] is permanently and totally incapacitated”;

21.7. Any delays occurring in dealing with Mr Lane’s application for ill health early retirement were not deliberate and apologies have been offered;

21.8. It had acted in accordance with the Rules of the Plan; and

21.9. It would be inappropriate for the Trustee to consider exercising its discretion to increase Mr Lane’s pension as his employer did not conclude that he was suffering from incapacity.

22. In response Mr Lane gave the background to his health problems prior to and up to his redundancy. He gave details of how his redundancy package had come about and he said that at the time of agreeing to it his mental health was very poor. He said that at the time he was anxious, clinically depressed, confused and his mind was in turmoil. He said that he was not in a good frame of mind to have made such a decision but at the time it had seemed the only way out. 

23. Mr Lane also made some comments on the report of the medical assessments that had taken place in August 1999 and March 2000.  He said that these were based on information provided by his GP relating to his physical health and did not take his mental health into account. He maintains that information should have been obtained from his psychiatrist and that a further examination by a psychiatrist should have been arranged.

24. Rank’s medical advisor has considered additional medical information supplied by Mr Lane’s GP in January 2005.  The medical advisor said, 

“I have re-read the file. I can see no clinical reason for me to change the conclusions I arrived at in my last letter in 2000”. 

Rank has confirmed that its previous conclusion not to grant ill health early retirement still stands.

25. Mr Lane has said to me on a number of occasions that he requested ill health early retirement prior to leaving employment; the request being made by his BECTU representative who told him that his employer had refused to consider it. Rank say that Deluxe has confirmed to Rank that it has no record of Mr Lane requesting ill health early retirement before accepting the redundancy package in 1998. The BECTU representative has since passed away.

CONCLUSIONS

26. Whilst Mr Lane may have been under stress at the time, he accepted redundancy on the terms it was offered. I have seen no evidence to substantiate his statement that he raised the issue of incapacity with his employer during the negotiations over his redundancy. Incapacity was not the reason he retired from service. 

27. Rank seem to have been prepared to consider his application on the basis that even though incapacity was not the reason for his leaving employment it might have been possible for his employment to have ended in that way.  That has then led on to a dispute as to whether Mr Lane did meet the definition of incapacity as set out in the Rules of the Scheme.  That definition provides for the issue to be determined by the Employer not by the Trustees.

28. Rank’s decision that he did not meet that definition was based on medical advice about Mr Lane’s health. The way in which the process was handled was far from ideal but Rank’s pensions department has acknowledged where delays occurred and offered apologies. During the course of my investigation, Rank has been willing to accept and consider further medical evidence from Mr Lane but this has not altered its original decision.  Mr Lane feels that the medical advice has not taken account of information from his psychiatrist and has questioned whether the doctor who has been advising Rank is qualified to express view on psychiatric conditions such as his.  I see no reason why Rank should have needed such specialist advice.  Nor do I see any grounds for criticising their view that, had the criteria been relevant, Mr Lane did not meet it.

29. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

19 January 2006

Relevant Scheme Rules

Early retirement provisions

1. Rule 16 deals with early retirement and provides:

(c) Early Retirement

In the event of a Member retiring from Group Service, with the consent of the Employer, either at any time prior to Normal Pension Date on account of Incapacity, or (i) at or after the Member’s 50th birthday if the Member retired prior to 1 January 1990, or (ii) at or after the Member’s 55th birthday if the Member retired on or after 1 January 1990 for any other reason, such Member shall (unless he elects to be treated as falling within the terms of Rule 24 or in special circumstances the Employer shall in its discretion stipulate that the terms of Rule 24 shall apply) be entitled on such retirement, in lieu of all other benefits to which the Member would otherwise be entitled under the Plan, to an immediate pension of reduced amount (being not less than that which would have applied in comparable circumstances under the provisions of paragraph (d) of Rule 24) equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

PROVIDED THAT:-

(1) in the event of a Member, who was in Group Service on 17 May 1990, retiring at any time on account of Incapacity, or after his 60th birthday but prior to Normal Pension Date for any other reason, his pension will be calculated to the date of leaving Group Service without any reduction for earlier payment. If a Member retires prior to his 60th birthday for any other reason, his pension will be reduced for earlier payment as if his Normal Pension Date were the Member’s 60th birthday. 

(2) If a Member retires at any time on account of Incapacity, his pension may be increased at the discretion of the Trustees after consultation with the Employer and the Employer’s medical adviser.

2. Rule 24 (d) states the application of the early retirement provisions under Rule 16(c) in deferred status:

Any Member’s pension benefit to which a Member is entitled or is granted under paragraph (b) or (c) of this Rule shall, subject to paragraph (i) of this Rule and to paragraph (b) of Rule 25 remain subject to the terms of the Plan, paragraphs (a), (b) and (c) of Rule 17, paragraph (d) of Rule 20 and Rule 21 being read and construed for this purpose as if the Member’s Normal Pension Date was the date of retirement from Group Service except that the options described in paragraphs (b) and (c) of Rule 17 shall remain exercisable within one month of the Member’s Normal Pension Date or the date of his earlier retirement. The provisions of paragraphs (b) and (c) of Rule 16 shall also apply, mutatis mutandis, to any pension to which the former Member is entitled or prospectively entitled under paragraph (b) or (c) of this Rule, for this purpose (i) the references in paragraphs (b) and (c) of Rule 16 to the Member remaining in or retiring from Group Service being read as references to the former Member satisfying the Trustees that, as the case may require, he continues to be in gainful employment, has retired from his normal employment for a reason or in circumstances in which paragraph (c) of Rule 16 would apply or has reached the normal retirement date under the pension arrangements of his last employer, provided that no case shall the payment of such pension benefit be deferred beyond the first normal payment date thereof which is co-incident with, or if not coincident with which next follows, the former Member’s 75th birthday in the case of a Class A Member or the former Member’s 70th birthday in the case of a Class B or a Class C Member and (ii) if paragraph (b) of Rule 16 becomes applicable the provisions of paragraph (b) of Rule 18 shall apply in the event of his death while continuing in gainful employment as aforesaid, and as if references to Group Service were references to such gainful employment.

PROVIDED THAT where the Member’s pension benefit referred to in this sub-Rule (d) represents a residual benefit as a result of any refund of, or in respect of, the Member’s contributions, the provisions of paragraph (b) of Rule 25 shall not apply to such residual benefit and furthermore in any operation of paragraph (a) of Rule 17 the amount refunded shall be taken into account as a lump sum benefit in determining the maximum commutation payment appropriate for the limitation in paragraph (1)(A) 2 or (1)(B)2 of Schedule II to the Rules.

3. The Rules of the Plan define “incapacity” as follows:

“Incapacity” shall mean such physical or mental condition, disease or state which in the opinion of the Principal Employer causes a Member to cease to be able to carry out his normal occupation or any alternative occupation of equivalent earning capacity which he could reasonably be expected to undertake having regard to his training, education, experience or capacity to be retrained; such incapacity must be established to the satisfaction of the Principal Employer as likely to be permanent.

4. The Plan does not provide for increases to an individual’s early retirement pension on the grounds of subsequent ill health.
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