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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr A Wood

Scheme
:
GEC 1972 Plan (the Plan)

Respondents
:
Stanhope Pension Trust Limited (the Trustee)



Merloni Elettrodomestici UK (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Wood claims to have relied to his detriment on an incorrect pension quotation when deciding to opt for voluntary redundancy.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Employer was formerly part of the Marconi Group whose constituent companies are the employers of the Plan.  Marconi sold the Employer to its present owners in January 2002 and established a mirror image pension scheme to which Mr Wood transferred his rights from the Plan in July 2002.  

4. Mr Wood commenced employment on 29 August 1966 and joined the Scheme on 19 June 1987.  His normal retirement date (NRD) is 9 October 2006 when he will reach 65.  A P60 record shows his earnings in year 2002/2003 to be £21,391.96. 

5. In July 2002 the Trustee issued an annual benefit statement prepared as at 6 April 2002 (the Statement) to Mr Wood.  It stated that if benefits were paid immediately a lump sum of £29,132.38 and a reduced pension of £8,762.78 would become payable.  

6. Mr Wood had been provided with a similar statement prepared as at 6 April 2001 which stated that if benefits were taken immediately a lump sum of £25,514.03 and a reduced annual pension of £8,259.45 would become payable.   A statement prepared as at 6 April 2000 stated that if benefits were taken immediately a lump sum of £24,011.72 and a reduced pension of £4,129.55 would become payable.  Only the information in the statement of 6 April 2000 was correct. 

7. The Employer twice invited employees to volunteer for redundancy, first in February 2003 and then in March 2003.  The redundancy terms on offer were the same on both occasions.  Mr Wood declined at first but when the invitation was repeated he expressed an interest and discussed terms with the Employer’s payroll officer (the Payroll Officer). Mr Wood was aged 61 at the time of those negotiations.  

8. The Employer states that it would have had no choice but to make some employees compulsorily redundant but was looking preferably for volunteers and obtained enough volunteers occasion to meet its needs.  

9. The Employer has stated that the administrators in place at the time were unable to provide quotations within the time frame dictated by the redundancy programme, in Mr Wood’s case a matter of about 2 weeks.  The Employer states that the administrators were only required to provide quotations/statements annually at or around April of each year and thus such a quotation would not have been ready before the expiry of the redundancy offer. The Payroll Officer has said that Mr Wood asked if he could be given an indication of his pension.  Mr Wood provided the Statement, which the Payroll Officer then amended to reflect the additional service up to the date of redundancy giving a figure of £9310 per annum as the reduced annual pension amount.   

10. On 10 April 2003 the Employer issued Mr Wood with a redundancy letter enclosing a cheque for a redundancy payment of  £8578.50. On 11 April Mr Wood was provided with options figures his pension benefits but complained to the Employer that these were far less than those figures quoted in the Statements.
11. On 3 June 2003 the Employer responded to Mr Wood’s queries:
“Your annual Benefit Statements showed the correct value of your transferred-in pension up to and including the statement issued in 2000, the Benefit Statement as at 4 April 2000 showing a transferred-in pension of £3939.34.  However, as a result of a software error the transferred-in pension was doubled and, with the annual increase in line with inflation, increased to £8091.26 (correct figure should have been £4045.63) and the following year increased to £8196.64 (correct figure should have been £4098.32).”

12. On 8 July 2003 Mr Wood was issued with a cheque for £30,938.57 representing his tax free cash lump sum and informed that his annual pension would be £5,450.04 per annum. 

Submissions from Mr Wood

13. In February 2003 the employer asked people to apply for a ‘retirement package’ if they were 59 or over, not voluntary redundancy, which is the point at which he asked for an up to date statement of his pension figures.

14. In March 2003 he understood from a senior manager that the employer wanted to reduce the head count as soon as possible.

15. During negotiations regarding the redundancy he was told that he would receive a lump sum and a reduced pension of £9310 per annum.  The pension fund was transferred in July 2002.   

16. Given that he could not have obtained a formal pensions quote in the time available, he had of necessity to rely on the information to hand as discussed with the Payroll Officer.

17. It was on the basis of the total package that he decided to take up the second offer, which was after all only a few weeks after the first. 

18. Had he received correct figures then his decision would have been different; he would not have opted for redundancy.  He has therefore suffered a financial loss equal to the difference between the earnings foregone since taking early retirement and the pension he has received to date.

19. Having retired he was informed his annual pension would be £5450.04.  He was subsequently told that the quoted figures in the second statement were incorrect.   

20. His last day of service was 11 April 2003 but he did not receive a statement of his benefits until 30 April 2003 and did not receive them for almost 4 months.  Had he received his benefits when he should have he could have invested his lump sum then and accrued approximately £375 at 5% interest. 

21. A letter has also been received from Mr Wood’s Member of Parliament reiterating Mr Wood’s position and also commenting on the possibility that many other member may have received incorrect statements.

Submissions from the Employer

22. Mr Wood, received on redundancy a payment in lieu of notice of 12 weeks pay, paid gross, notwithstanding that prior notice had actually been given, and his statutory redundancy pay enhanced by ¼ year for each year’s service in excess of 10.  

23. The Employer believes that Mr Wood was very keen to take the redundancy package and that his decision was based on the redundancy terms and Mr Wood’s private reasons and that the pension details were for additional information but were not decisive as to the question of whether he chose to accept the redundancy package.

24. The Employer asserts that:

· It has no responsibility to Mr Wood in respect of his pension or the statements given to him about it;

· However unfortunate it may be that Mr Wood had been given incorrect information he ought to have known from the information given to him previously that the 2001 and 2002 statements were so grossly wrong (effectively twice the correct level) that he ought to have known that they were incorrect; 

· The redundancy terms were that Mr Wood received a p[payment in lieu of notice of 12 weeks pay, paid gross, notwithstanding that prior notice had actually been given, and his statutory redundancy pay enhanced by ¼ year for each year’s service in excess of 10; 

· Mr Wood was keen to take the redundancy package and his decision was based on the redundancy terms and Mr Wood’s private reasons and that the pension details were for additional information but were not decisive; and

· He has suffered no loss as a result of the error.   

25. Mr Wood did not receive his benefits immediately because he received pay in lieu of 12 weeks notice.

Submissions from the Trustee

26. Mr Wood did not request a quotation from the administrators of the Merloni Domestic Appliances Limited Pension Scheme but used the information included in the Statement.

27. Over 40,000 benefit statements were issued by the Employer’s pensions office each year at the time the Statement was issued.  Consequently it was impossible for each statement to be checked manually.

28. The error relates specifically to the level of transferred-in benefits, which were shown incorrectly in the statements of 2001 and 2002.  

29. The annual benefit statements request members to check the details on their benefit statements and to inform their Human Resources department of any inaccurate information.  The Annual Benefit Statements also include the following statement:

“While the trustee has made a significant investment to produce (without liability) benefit statements and projections, in the event of any discrepancy the rules of the GEC 1972 Plan prevail.”

30. Mr Wood did not query the sudden significant increase in the benefits as detailed on his 2001 annual statement.  Whilst the statements issued in 2001 and 2002 contained incorrect information, these benefits were not in accordance with the rules of the Plan and are therefore not payable.  Most significantly, Mr Wood failed to obtain a formal quotation before deciding to accept redundancy and early retirement.

CONCLUSIONS

31. Mr Wood had received an inaccurate statement prior to the issue of the Statement.

32. Although the Trustee contends that Mr Wood had a responsibility to check the Statement, the error, is not one which could have been easily identified by Mr Wood. I note that when Mr Wood discussed the Statement as part of the negotiations over redundancy the error was not identified by the Payroll Officer, who produced an amended figure, based on the Statement.

33. The Trustee seems to place significance on the fact that Mr Wood did not request a formal quotation before accepting the redundancy terms, instead relying on the incorrect Statement.  However, both the Trustee and the Employer admit that such a quotation could not have been provided before the expiry of the application period for redundancy. 

34. Mr Wood did not volunteer for redundancy on the first occasion when such volunteers were sought but did so only after the second invitation. The pension information available to him had not changed between those two invitations. Thus I am not faced by Mr Wood saying that it is only as a result of my receiving the incorrect information that he changed his mind and decided to apply. No doubt, however, the incorrect information in the Statement will have played a part in his decision to retire but I do not feel able to conclude that it was the decisive factor. 

35. The provision of incorrect information does not of itself create an entitlement to be treated as though the information were correct. Mr Wood is in receipt of the payments to which he is entitled from the Scheme and I am not convinced that he changed his position to his detriment in reliance on the incorrect statement. 

36. Nevertheless he will have suffered some distress at learning that the pension he is entitled to receive is less than that which he had expected.  The Trustees have stated that they are prepared to make an offer of £150 in recognition of this. I consider that to be reasonable under the circumstances.

37. The payment of 12 weeks pay in lieu of notice accounts for his benefits not being paid immediately upon leaving service.  

38. Mr Wood’s complaint is not upheld. 

39. I make no comment on whether other members have been affected by the issue of incorrect statements.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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