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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs J Molnar

Scheme
:
Principal Civil Service Pension Scheme

Manager
:
Civil Service Pensions (CSP)

Employer
:

:
The Employment Service (ES), part of the

Department for Education and Employment (DfEE)

MATTERS FOR DETERMINATION 

1. Mrs Molnar has made a number of allegations. Principally, these relate to the consideration of her eligibility for Ill Health Retirement (IHR). Mrs Molnar says:

1.1 The Medical Appeal Board (MAB) misrepresented information which she gave them and considered issues other than those concerning her medical condition.

1.2 There was significant delay in the time it took CSP to consider her complaint under the Internal Dispute Resolution Procedures (IDRP).

2.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3.
Retirement on medical grounds is provided for by rule 3.4 of the Scheme Rules. This is defined in rule 1.12:

‘Retirement on medical grounds’ means retirement from the Civil Service with a medical certificate acceptable to the Minister which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.

4. Where a member is eligible for IHR he or she will be entitled to an enhanced pension.

5. Rule 1.14 provides that: “Any question under the scheme shall be determined by the Minister, whose decision on it shall be final.”

6. Rule 3.11 provides for a preserved award of pension and lump sum to a civil servant who resigns with two or more years’ qualifying service.

7. Rule 3.14 provides for Early Payment of Preserved Awards (EPPA) in the following circumstances:

Where a person:

(i) has been awarded a preserved pension and lump sum,

(ii) has left the service, and

(iii) falls ill before attaining the age of 60

the pension and lump sum may be brought into immediate payment if it is established that the illness would have led to his retirement on medical grounds had he remained in the Civil Service.

8.
The Civil Service Management Code (the CSM Code) provides that:

“Departments and agencies may retire staff early on medical grounds.  Staff may also apply for medical retirement.  A medical certificate must be issued in each case by the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS, before retirement can go ahead.  … The criteria for medical retirement, that the breakdown in health is such that it prevents the person from carrying out his or her duties and that the ill-health is likely to be permanent, are therefore set by Civil Service Pensions Division, Cabinet Office (OPS) on the advice of their medical advisers.”

9.
The CSM Code sets out a procedure for dealing with appeals in respect of a decision not to allow medical retirement, or to apply compulsory retirement, as the case may be.  Details are set out in the Pensions Manual. 

10. The CSM Code is issued under the authority of the Civil Service Order in Council which provides that the Minister may make Regulations and give instructions for controlling the conduct of the Service including the making and amendment of the CSM Code. 

11. The CSM Code and Pensions Manual set out a three stage process for dealing with such appeals:

11.1 At the first stage, the member submits new medical evidence in support of his case to his employing department.  This is then forwarded on to the Scheme’s medical adviser together with the documentation submitted for the initial decision. A senior physician will then examine this documentation to determine whether the original decision should be maintained or overturned.

11.2 At the second stage, the member’s appeal will be forwarded to the medical adviser’s Director of Occupational Health for consideration as to whether the procedural and professional elements have been properly applied in the original decision.  If the original decision is not overturned, the case may be prepared for a Medical Appeal Board, which constitutes the third stage.

11.3 At the third stage, the member will be examined by an independent medical practitioner, normally a specialist in the appropriate field, before meeting with the Chair of the Board and the practitioner, after which a final decision will be made.

12.
The CSM Code provides, in respect of appeals:

“Appeals

11.10.4
Staff who have additional medical evidence supporting their case have a right of appeal first to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS and then to an independent Medical Board convened by the adviser against:

a. a decision to retire them on medical grounds; or

b. a refusal to retire them on medical grounds.

Appeals are usually made before the person leaves the Service, but late appeals may be submitted up to 2 months after the date of retirement.  All appeals must be supported by documented medical evidence and referred to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS.  Where the person concerned is unfit to make the appeal personally, a close relative, friend or trade union may appeal on their behalf during the allowed period.  Medical information and the sickness record may be released provided that the person concerned agrees.

11.10.5 The decision of the board is final.

11.10.6 If an appeal against retirement on medical grounds is successful, the person is regarded as having remained on their normal conditions of service.  This means that any superannuation award will be cancelled, and any payment will have to be adjusted retrospectively to give the person the salary to which they would have been entitled during the period.  If the appeal fails, the person is regarded as having been medically retired at the date originally set by the department or agency.”

MATERIAL FACTS

13.
Mrs Molnar was born on 13 February 1955.

14. Mrs Molnar was employed by the ES and became a member of the Scheme from 27 February 1989.

Matter 1.1 – Consideration of Eligibility

15. On 22 July 1996, Mrs Molnar slipped at work and injured her right arm. On 20 January 1998 she went on sick leave suffering from problems with her right arm following the previous injury. 

16. On 25 February 1998, the ES decided to refer Mrs Molnar to BMI Health Services (BMI), an occupational health adviser, due to her level of sickness absence and requested an estimate of when Mrs Molnar was likely to be able to return to work.  Mrs Molnar attended an appointment with BMI who, on 19 March 1998, advised the ES that Mrs Molnar was undergoing treatment and they could not predict whether she would return to work before May of that year. BMI confirmed that if the treatment did not produce an improvement in Mrs Molnar’s condition then she would be a possible candidate for medical retirement. 

17. On 25 June 1998, the ES requested further advice from BMI regarding Mrs Molnar’s suitability for IHR. Mrs Molnar attended an appointment with BMI on 13 August 1998 who replied on 18 August 1998 that Mrs Molnar’s treatment had not resulted in a major improvement but that she had been referred to another specialist for alternative treatment and they suggested reviewing her case in 2 – 3 months’ time. BMI confirmed that regardless of the alternative treatment Mrs Molnar would only be able to return to work effectively if modifications were made to her job and that, if this option failed, she would be eligible for medical retirement as a last resort.  

18. On 11 December 1998, the ES gave BMI full details of the modifications which had been made to Mrs Molnar’s workstation and requested that BMI take these into consideration when next assessing Mrs Molnar’s capability of returning to work. On 22 January 1999, the ES wrote to BMI requesting that Mrs Molnar’s case be reviewed once more. 

19. On 8 April 1999, Mrs Molnar attended a further appointment with BMI who subsequently wrote to the ES on 14 April 1999 and advised that Mrs Molnar continued to suffer right arm pain and loss of function, however she was due to attend the hospital on 20 April 1999 for further investigations which could identify the cause of the problem. BMI further reported that Mrs Molnar did not consider herself likely to return to work in her current department however she would consider taking another form of employment depending upon the progress with her arm. BMI concluded that the medical evidence suggested that Mrs Molnar’s condition would improve and they could not therefore recommend her for medical retirement, however, they would request an update from Mrs Molnar’s GP after her hospital appointment on 20 April 1999.

20. On 29 July 1999, the ES wrote to Mrs Molnar regarding her continued absence as they understood that her hospital consultant had confirmed that she was fit for part-time sedentary work and they wished to arrange a date for her return to work. 

21.
Mrs Molnar replied to the ES on 5 August 1999. She said that her doctor had said that she was not fit to work and agreed to meet with the ES at her home to discuss the situation. The meeting took place on 20 August 1999. On 23 August 1999, the ES wrote to Mrs Molnar outlining the discussions held during the meeting as follows: 

“…You made it clear that you do not intend to return to work with the Employment Service. However, as we discussed, there are a number of other options open to you even if a return to Thameside District as a Client Adviser is not one you are willing to consider.”  

ES arranged to meet with Mrs Molnar in October 1999 by which time, ES would have a further report from BMI and Mrs Molnar would have had the opportunity to consider the options open to her.

22.
On 25 August 1999, BMI wrote to the ES having received a report from Mrs Molnar’s GP. BMI reported that Mrs Molnar’s test results were inconclusive and that she was now suffering from depression as a result of her health problems and anxieties concerning legal issues. BMI concluded that they remained hopeful that Mrs Molnar would return to work and that at present there was insufficient evidence to support retirement on the ill health grounds. On 19 October 1999, the ES wrote to Mrs Molnar following a further meeting with her. They said they would consider BMI’s report, either as a move towards IHR or to wait and see the outcome of the personal injuries claim Mrs Molnar currently had against the ES. Their letter read as follows:

“you also confirmed that your arm is now a secondary complaint, and the emotional stress you are suffering is also having a contributory effect on your ability to return to work”

23. Mrs Molnar replied on 28 October 1999 disagreeing that she had made this statement. She maintained that her arm was the reason for her continued absence and the stress she was suffering was an additional factor.

24. On 11 November 1999, the ES wrote to Mrs Molnar and advised her that they could not consider her for IHR as BMI did not think it was appropriate.

25. On 13 June 2000, the ES referred Mrs Molnar’s case to Sema Group (Sema) (an occupational health adviser) for their advice. Sema considered Mrs Molnar’s sickness record and a report from her manager. Sema concluded, in their report dated 8 August 2000, that Mrs Molnar’s condition was unlikely to improve and a return to work in the foreseeable future seemed unrealistic.

26. On 18 August 2000, the ES once again referred Mrs Molnar’s case to BMI for consideration of IHR. BMI considered reports from Dr A Parson, Mrs Molnar’s GP at the time, and Mr M El Sbahi, her clinical assistant in Orthopaedics. Dr Parson referred to a letter he had written to BMI in July 1999 and advised that, ‘I therefore can see no change in my opinion that she should be considered for medical retirement’. Although asked to do so, Mr El Sbahi’s report dated 30 November 2000 did not give an opinion of permanent incapacity.

27. On 14 December 2000, BMI wrote to the ES as follows:

“…There would appear to be two major ongoing medical concerns. The general practitioner places emphasis on her psychological illness and is in full support of her request for ill health retirement. The specialist is concerned with her upper limb condition and provides further information on this aspect of her health. It would appear that her upper limb condition continues to be monitored and further treatment modalities remain open. The specialist does not indicate permanent incapacity in respect of her upper limb condition.

As discussed it will be useful to have Mrs Molnar examined by an occupational health physician, before a final decision is made regarding her eligibility to ill health retirement…” 

28.
On 6 February 2001, the ES wrote to BMI as follows:

“Mrs Molnar has been referred to you for consideration of medical retirement and I understand you examined her today.

Before you make a decision with regard to Mrs Molnar’s ill health retirement I would like you to take account of some additional information regarding her health. This information has been posted to you today and I would appreciate it if you would not make your final decision until you have reviewed this information.”  

29.
The ES sent the additional information to BMI on 7 February 2001 with a further letter which concluded: 

 “…please find attached reports from Mr Chohan [Orthopaedic Consultant] and Ms Brewin [Rehabilitation Consultant] and the enclosed video. I would like you to be aware of some surveillance which was carried out on Ms Molnar during 1 and 2 November.

I am concerned that Ms Molnar has misrepresented the extent of her injuries and I would like you to compare the way she presented herself at your examination compared to her activities in the video. I believe this should be taken into account when considering Ms Molnar’s ill health retirement.” 

The reports from Mr Chohan and Ms Brewin were both prepared in connection with Mrs Molnar’s personal injury claim against ES and contain the author’s comments on the content of the video.  

30.
On 8 February 2001, BMI reported to the ES that there was still no diagnosis for Mrs Molnar’s arm condition and she was awaiting further investigation which could lead to further treatment. BMI also advised that Mrs Molnar was now suffering from a second incapacitating condition although they did not specify what the second condition was. They confirmed that, without a diagnosis for her arm condition, they could not recommend her for IHR having also taken into account that she was only 45 and may not suffer permanent incapacity until the age of 60. 

31.
On 15 February 2001, the ES wrote to Mrs Molnar and advised her that her application for IHR had been refused and that if she wished to appeal she must provide fresh medical evidence by 15 May 2001. 

32.
On 1 May 2001, Mrs Molnar wrote to the ES enclosing a medical report and requested confirmation that it was sufficient to support an appeal. The ES replied to Mrs Molnar on 3 May 2001 that they were not qualified to judge medical evidence and that she must confirm, by 6 August 2001, whether she wished to proceed with her appeal supported by the evidence provided or whether she wished to provide further evidence. 

33. On 21 May 2001, Mrs Molnar provided the ES with reports from Dr MS Chong, a Consultant Neurologist who Mrs Molnar was consulting in connection with her arm disorder, and Dr PJ Goadsby, also a Consultant Neurologist, who Mrs Molnar was consulting for her migraines. 

34. On 25 May 2001, the ES once again referred Mrs Molnar’s case to BMI. The letter confirmed that BMI had previously been requested to view the surveillance video but that the medical adviser concerned had not considered it necessary on the basis that he did not consider her eligible for ill health retirement on the existing medical evidence. ES’ letter concluded:

“…If Mrs Molnar’s additional evidence, in connection with her appeal, alters the original decision would you please consider the attached reports and the video before you decide on her ill health retirement.”   

35.
BMI considered reports from Dr Chong and Dr Goadsby. Dr Chong’s report, dated 25 April 2001, concluded, “…I think the chances of a complete recovery for her to return to her previous occupation is likely to be slim…”. Dr Goadsby’s report, dated 15 May 2001, concluded, “…She continues to have significant disability from her frequent headaches. As things stand they effectively incapacitate her…”.

36. On 5 July 2001, BMI wrote to the ES advising that, having comprehensively reviewed Mrs Molnar’s appeal, they did not believe that there was reasonable evidence that she satisfied the criteria for medical retirement, but it was their opinion that she had established a prima facie case in relation to her appeal and it was therefore appropriate that her appeal be considered by an independent Medical Appeal Board (MAB) in accordance with Stage III of the Civil Service Medical Appeals Procedure.

37. Mrs Molnar attended the MAB on 1 August 2001. The MAB had the benefit of the following documentation:

· Sickness absence record. 

· Medical Evidence considered for Mrs Molnar’s initial application for IHR and her subsequent appeals.

· Correspondence concerning Mrs Molnar’s initial application for IHR and her subsequent appeals.

The MAB report, dated 2 August 2001, of the meeting concludes as follows:

“Background

…Her occupational health records also indicate that she has problems with recurring headaches and that she has also been treated for depression. …

She was seen by Dr Cunningham in February 2001 who provided general background advice about her medical problems. Following a discussion with a panel of colleagues determined that she did not fit the criteria for medical retirement. 

Mrs Molnar launched an appeal against this opinion and submitted additional medical evidence with reports from Professor Goadsby in relation to her recurring headaches…

Assessment
The Board noted Mrs Molnar’s ability to recount her history which was delivered with good eye contact but progressive distress. This culminated in an attack on the department in which she worked, her resultant inability to return to work, suitably modified according to her needs. She clearly identified problems with a particular line manager who, contrary to normal practice was allowed to return following what was an apparently successful discrimination claim. The alleged harassment continues even today as she told the Board that the said manager interferes with her correspondence. We were told that a complaint has been made about this practice to the Post Office. 

The Board is therefore forced to the conclusion that this case focuses predominantly on managerial issues.

We believe that Mrs Molnar is capable of work despite her upper limb symptoms and migraine. This she admitted during the course of her appeal.

However, for an effective return to work to be achieved, she will need adaptations to her work in addition to resolution of the managerial issues. Appropriate adaptations should include either elimination of the use of the computer eg. through use of, say, a dictaphone or the introduction of a voice activated system.

Given her length of absence, she will also need re-training. We do not believe that any attempt at returning to work will be effective until such time as the personal injury claim is resolved.    

Opinion 
The Appeal is disallowed.”

38 On 11 September 2001, BMI advised the ES that the MAB had concluded that Mrs Molnar did not meet the criteria for ill health retirement because she was not deemed permanently incapacitated by virtue of ill health. The ES advised Mrs Molnar that her appeal was denied, on 21 September 2001.

39 On 28 May 2002, the ES wrote to Mrs Molnar about her continuing sickness absence. They advised that they were aware of her feelings regarding the outcome of the investigation into her harassment complaint, however they felt this was a separate issue to her continuing sickness absence. The ES advised Mrs Molnar that they could no longer support her sickness absence and therefore had decided to end her employment with 13 weeks’ notice, commencing from 29 May 2002. 

Matter 1.2    Delay in considering complaint under IDRP   
40.
On 27 September 2002, the Public and Commercial Services Union (PCS), on behalf of Mrs Molnar, wrote to the ES advising that Mrs Molnar wanted to appeal under Stage 1 of the IDRP against the decision not to grant her IHR. The ES gave PCS their first stage decision on 21 November 2002. They said they had reviewed Mrs Molnar’s case and were satisfied that the process for considering her medical retirement and subsequent appeal had been carried out in accordance with the PCSPS rules. 

41.
On 10 March 2003, Mrs Molnar appealed against the Stage 1 decision of the IDRP on the grounds that:

· The Board did not take into consideration her migraine problems. She had a headache on the morning of the Appeal.

· The Board did not physically examine her and focused their questions on her dispute with her manager. This caused her distress and was not relevant to her medical appeal.

· She had not told the Board that she could return to work because the ES had advised her that they did not have the funding to implement BMI’s recommendations about adapting her workstation.

· Her headache medication made her forgetful and therefore she had prepared notes to take to the Appeal. This was the reason that she was able to recount her story. She identified management issues only because the Board questioned her about them.

· The Board focussed their questions on her dispute with her manager. She had told the Board that, at the age of 46, she hoped to return to work in the future, not that she had confirmed that she was capable of work. 

· BMI refused her medical retirement before her migraines became a significant problem. At the time of the Appeal, her migraines were more debilitating than her arm injury but they failed to consider this or a medical report from her neurologist.  

· The appeal hearing lasted less than 15 minutes because of the distress the Board’s questioning about her management dispute had caused her. The Board called a halt to the hearing and she was taken away to a medical recovery room.

· The Board recommended work place adjustments even though the ES had already failed to act on the same recommendations that BMI had previously made.

· The Board did not give her a fair hearing by emphasising her management dispute rather than her medical condition. 

42.
On 25 April 2003, CSP referred Mrs Molnar’s case back to BMI and requested that they carry out a full review of the MAB papers and also seek the comments of the Chairman of the MAB. Fresh medical evidence was also forwarded for BMI’s consideration, on 7 May 2003. 

43.
The MAB Chairman provided his comments on 29 July 2003. His letter concluded as follows:

“…Mrs Molnar did not mention anything regarding a bad headache at the time of the Appeal Board hearing. Neither did she mention having taken migraine medication. She did not appear to have any difficulties in understanding or replying to our questions.

We did not consider a physical examination necessary for consideration of this appeal which is based on events which are very much dated. We relied heavily on documentation as is normal in these cases. The issue of the formal complaint is relevant to our consideration in understanding precisely the dynamic of what was going on in the department in which Mrs Molnar worked. I think it would be a simple matter for Mrs Molnar to provide us with a list of internal documents which she feels we should not have had access to. This is very difficult to comment on without full details of what she feels should not have been disclosed to us. …

…It is not unusual in our experience for appellants to refer to notes. Indeed, we actively encourage it so that we can ensure as far as possible an accurate record. Our recollection of that particular Board was that the issues with her line manager were raised constantly during our discussion.

We stand by the fact that Mrs Molnar said she could confirm that she was capable of work.

We can assure you that the letter from Dr Goadsby was considered. 

We have no recollection of the events outlined in paragraph 14. More particularly, we have no medical recovery room in this department and are not resourced for dealing with distressed patients. At no time was the meeting curtailed. 

As you appreciate, our duty is to advise you on the eligibility for acceptance by the PCSPS scheme. If clearly the original assessment had not been followed then another effort must be made. If with all the adjustments in place the situation continued, then perhaps ill-health retirement would need to be reconsidered. In short, we believe that the appellant should be given an experience as far as possible of working within the reasonable adjustments necessary to deal with her condition before ill health retirement can be justified.

We believe we gave the internal conflict appropriate emphasis as it seemed to feature considerably in Mrs Molnar’s perception of her current difficulties. The equipment suggested may be incompatible with the LMS system but we believe other areas of the job could be reorganised in a way that would enable Mrs Molnar to return to work. The issue of the management of her migraine can be dealt with by appropriate medical expertise. At the conclusion of the hearing it is our usual practice to ask whether or not the appellant considered she had a fair hearing. Mrs Molnar agreed that she had.” 

44.
CSP advised Mrs Molnar, via PCS, of the reasons for their delay in providing their decision, on 19 May 2003, 20 June 2003, 17 July 2003 and 11 August 2003.

45.
On 3 September 2003, CSP issued their second stage decision, CSP concluded:

“…The Board took the view that Mrs Molnar’s case focussed largely on managerial issues and the issue of suitable work adaptations which they felt could be made to help her return to work. They turned her appeal down on this basis. 

BMI also considered the two neurologists’ reports that Mrs Molnar gave CSPD with her IDR appeal. One of the reports was available to the Board at the time of the hearing. The other post dated the Board and confirmed that Mrs Molnar remained incapacitated for the foreseeable future. However, it did not provide evidence of a permanent medical condition. As such, BMI did not find that it added further information to her appeal. 

As is usual in appeal cases, BMI did not have access to the Board’s notes made at the time of the appeal hearing. BMI therefore had to write to the Board chairman to obtain answers to the many points that Mrs Molnar raised in her appeal. 

The perceptions of Mrs Molnar and the chairman about what happened are markedly different. It is not CSPD’s role to say that either one is right or wrong.  However, CSPD have found no evidence of procedural fault. CSPD have gone on to look [at] the events which took place after the medical appeal. ES gave Mrs Molnar the Board’s decision in September 2001 but did not take steps to end her employment until May 2002. CSPD do not know what measures ES took to follow the Board’s recommendations about workplace adjustment for Mrs Molnar during this period. ES’ letter of the 28 May 2002 does tend to indicate matters with her line manager remained a problem for her. 

In conclusion, CSPD find that the procedural aspects of Mrs Molnar’s medical appeal were carried out satisfactorily and for this reason do not uphold her IDR appeal.”

46.
Mrs Molnar brought her complaint to my office on 6 February 2004.

47.
In March 2004, Mrs Molnar applied for early payment of her preserved benefits. Her application was passed to BMI along with all the papers from her previous application for payment of IHR. Having reviewed the papers, BMI requested medical evidence from Dr Goadsby, Mrs Molnar’s Consultant Neurologist, and Dr Carroll, her current GP. Both doctors were asked to provide a report confirming Mrs Molnar’s treatment and prognosis and whether she was permanently incapable of sustaining regular full time employment by virtue of ill health. Dr Goadsby replied on 14 July 2004, stating that it was unlikely that Mrs Molnar would be able to work for the foreseeable future, whilst Dr Carroll, who replied on 16 July 2004, said he was unable to give a prognosis for someone with such a complex history of migraine however, he provided two letters he had received from Dr Goadsby both dated 2 February 2004. One stated that “her migraines were more than likely to limit her until the age of 60”, the other was in connection with new treatments he was prescribing. BMI confirmed that, on the basis of those reports, early payment of preserved benefits could not be supported.

48.
Mrs Molnar appealed against this decision under Stage 1 and Stage 2 of the CSM and on both occasions the original decision was upheld. BMI considered it appropriate for Mrs Molnar’s appeal to be considered by an independent MAB in accordance with Stage 3 of the CSM procedures.

49. The MAB was held on 31 May 2005. In preparation for the appeal the MAB were provided with the medical evidence dating back to SEMA’s report of 8 August 2000 and all subsequent medical reports.  The MAB report concluded that they did not find themselves at odds with the decision of the MAB of 2001, namely that Mrs Molnar is not permanently disabled in respect of her arm condition, but upheld her appeal on the basis that, on the balance of probabilities, her migraines were likely to persist and would prevent her from discharging her contractual duties up to retirement age. 

SUBMISSIONS

50.
Mrs Molnar says that:

· the procedures drawn out by the failure of the ES to make the recommended changes to her workplace station have resulted in major stress which has caused her to suffer from intolerable migraine.

· in order for CSP to decide that there were no procedural faults it has accepted the Board’s version of events. It must therefore have decided that she was not telling the truth. Whereas it has already stated that it is not its role to decide who is right or wrong. 

· due to the side effects of the migraine preventative medication she was on she would not have been alert enough to respond accurately to questioning and therefore the MAB have misrepresented the events by noting her ability to recount her history. She had informed the MAB that she had taken medication earlier for migraine.

· at the first MAB hearing there was evidence that she suffered from migraines but that this evidence was ignored. 

· the decision that she is not deemed permanently incapacitated is not borne out by the reports from the BMI and her specialists who have all said that she is unable to work and cannot commit themselves to a time in the near future when she would be fit to resume her normal duties.

· the Board had given the disputes she had had with her line manager inappropriate emphasis. 

· . the MAB hearing was held to look at further evidence that the migraines she suffers from were affecting her ability to return to work. The failure of the MAB to acknowledge that she was on daily medication exposes a procedural error.

· the hearing had ended when her distress was so great that she was taken to a recovery room.

· she and her husband made a detailed report of the hearing as she was in no doubt that the line of questioning by the MAB and her subsequent distress had prevented a full discussion of her incapacity and ill health. 

· she questions the ability of the MAB Chairman to be able to recall the events of the hearing after such a long period.

51.
CSP responded as follows:

“…ES’ decision not to grant Mrs Molnar medical retirement is an employment and not a pension one. Therefore although BMI and the Medical Appeal Board (MAB) were instrumental in the decision-making process, ultimately their input was advisory. ES’ decision not to grant Mrs Molnar medical retirement was on the basis of the MAB’s advice. Under IDR we confined our investigation to address only the medical appeal process, not the eventual outcome. This is because it would be inappropriate for us to substitute our evaluation of the medical evidence with that of the expert view of BMI or the MAB. For the purpose of Mrs Molnar’s appeal to the Ombudsman, we have therefore focussed our comments on her contention that the medical appeals process was flawed and her complaint about the way in which we handled the IDR investigation. 

Mrs Molnar attended the Medical Appeal Board on 1 August 2001. Under IDR she complained to us that the Board had misrepresented information which she gave them and considered issues other than those concerning her medical condition. We took Mrs Molnar’s complaint very seriously and carried out a thorough investigation. This involved asking BMI to revisit her case and consider the MAB’s finding. As explained in paragraph 30 of our IDR determination, BMI  did not have access to the MAB’s notes made at the time of the hearing and therefore had to write to the Chairman for answers to many of the points Mrs Molnar raised  in her IDR complaint. We summarised the Chairman’s response in paragraph 30 of our IDR determination, but for completeness I enclose a copy of his letter. 

Paragraph 31 of our determination acknowledges that Mrs Molnar’s perception of events during the MAB hearing are markedly different to those held by the Chairman. We pointed out that we could not say that either one was right or wrong and concluded that we could find no evidence of procedural fault in the appeal process. Mrs Molnar complains that her perception of events is evidence of procedural fault and our conclusion therefore favours the Chairman’s perception of events.

Mrs Molnar’s evidence of procedural fault revolves largely  around her migraines and the preventative medication she was taking at the time of the MAB hearing. She says that due to the side effects of this medication she:


…would not have been sufficiently alert to respond accurately to questioning…and was completely unable to recount my history…

She also complains that the hearing lasted only fifteen minutes, following which she was taken to a recovery room. Our intention in asking BMI to review Mrs Molnar’s case and in seeking the Chairman’s comments to her IDR appeal was to corroborate her account of procedural error. Had their perception of events mirrored those of Mrs Molnar, we may have considered there was just cause to re-open stage 3 of the medical appeal process. However, the Chairman’s statement of 29 July 2003 did not corroborate any of the points that Mrs Molnar had made. The MAB’s report to BMI made following the hearing in August 2001 and the Chairman’s comments gave a completely different account of what happened during the hearing. We therefore had nothing to show that Mrs Molnar’s perception of events was any more or less accurate than that of the MAB or its Chairman. The MAB’s decision is final. As we could find no corroborated evidence that the appeal hearing was conducted in a flawed way, we could not uphold Mrs Molnar's’ appeal.   

Unfortunately Mrs Molnar has taken our decision to mean that she has been untruthful. This is not what we meant. However, even had the Chairman confirmed her perception of events, it would not necessarily mean that the process was flawed. The MAB does not require the appellant’s presence in order to consider their appeal. The appellant may choose not, or be unable to attend. In such cases the MAB will consider the appeal on a paper basis. Therefore, even in Mrs Molnar’s absence the MAB could still have fairly considered her appeal. In view of this we feel the emphasis should not be on whose perception of the hearing is the most accurate. Instead the important point to consider is whether the MAB addressed the right question. That is whether Mrs Molnar met the criteria for medical retirement under PCSPS rule 1.12 (paragraph 5 of our IDR determination) and took into account all the relevant evidence before reaching their decision not to uphold her appeal. We considered this carefully under IDR and found that they had. This and the lack of corroborative evidence to support Mrs Molnar’s appeal led us to conclude no procedural errors had occurred during the MAB hearing.

Mrs Molnar contends that:

The failure of the board Chairman to acknowledge that my migraine condition is continuous is key to my appeal…

The MAB have confirmed that they considered all the medical evidence available to them about Mrs Molnar’s medical conditions, including the report by Dr Goadsby of 15 May 2001. The report, which sets out Mrs Molnar’s migraine and preventative medication does not provide evidence of permanent incapacity as required under rule 1.12. The MAB considered Mrs Molnar’s situation at work, both in terms of her workplace needs and the disputes she had had with her managers. The Chairman has explained that these factors are relevant background to Mrs Molnar’s health problems. As Mrs Molnar has stated in her complaint that events surrounding her workplace adjustments were the cause of her migraine, we do not see the MAB’s attention to these factors as irrelevant.

We understand that the Chairman’s comments in his letter of 29 July 2003 were made from notes taken at the time of the MAB, rather than from memory as Mrs Molnar suggests. We note that Mrs Molnar, with the help of her husband made ‘a detailed report’ of events within 6 hours of them having taken place, despite the effects of her migraine medication which had hindered her alertness during the hearing. We also note that despite her strong grievance that she had not had a fair hearing and having immediately made a record of  her complaints, Mrs Molnar did not raise the matter at once following the hearing, or a soon as ES told her about the MAB’s decision. it was in fact more than a year after the event and after ES had dismissed Mrs Molnar that she raised her complaints under IDR.

Under the second stage of IDR, Mrs Molnar gave us two medical reports to support her appeal. One of these was available to the MAB, the other is dated 3 February 2003 from Dr Goadsby and post dates the MAB by 18 months. We asked BMI under IDR to consider whether the new medical evidence added to their understanding of Mrs Molnar’s illness at the time of the MAB hearing. BMI advised that while the report confirms her incapacity, it does not provide evidence of permanency. As Mrs Molnar was unable to demonstrate that she had a permanent condition in 2003, she would not in any event have been able to do so at the MAB 18 months earlier. We note that Mrs Molnar had further medical evidence from Dr Goadsby dated 2 February 2004. Although this does comment on the permanency of her condition, we find that the evidence is not contemporaneous to the events in question.    

Finally, Mrs Molnar has complained about how we handled her appeal under the second stage of the IDR. As you know, under the  procedures we are required to give our second stage decision within 2 months of receiving the complaint. Paragraph 7(3) of the IDR regulations require us to set out any delay, the reasons for it and an expected decision date. We very much regret that in order to complete a thorough investigation of Mrs Molnar’s complaint, as paragraph 26 of out IDR determination explains, we had to delay issue by several months. We did however fully comply with the provisions of paragraph 7(3). I enclose copies of our correspondence with Mrs Molnar’s representative as evidence of this.” 

52. In response to my further investigation CSP were asked to comment on the following points regarding the surveillance video, which was filmed in connection with Mrs Molnar’s personal injury claim against the ES:

· The video appeared to have been considered as evidence in Mrs Molnar’s  applications for ill health retirement and the appeal although Mrs Molnar did not appear to be aware of the existence of the video nor had she been given the opportunity to respond to the content of the tape;

· Although, it would seem that neither BMI nor the MAB had actually viewed the video, as they did not consider it to be appropriate medical evidence, the content of the video would appear to have been disclosed to them in other ways. 

53. CSP responded on 21 December 2004:

· that it is clear that a video formed a part of Mrs Molnar’s medical file from February 2001. 

· the MAB have confirmed that they did not view the video but that it is not possible to confirm whether Dr Cunningham and Dr Copeman of BMI viewed the video. 

· it is BMI and MAB’s role to ensure that they have sufficient medical evidence to ensure the criteria are met for ill health retirement not to establish that they do not.

· as the existence of the video was entirely in connection with Mrs Molnar’s personal injury claim, the ES would have had no reason not to disclose its existence to her in connection with her pension benefits.

· The ES have pointed out that the video is dated June 1998 whereas their letter to BMI of 7 February 2001 refers to surveillance carried out in November 2000. This strongly suggests the existence of a second video. 

CSP’s letter concludes: 

“…In cases where we find evidence to suggest that procedural errors have occurred  in the medical appeal process, we would normally propose a fair way forward as being to restart the appeal from the point where the procedure broke down. Given the intricacies of this case, we have considered suggesting that the Ombudsman  directs that Mrs Molnar should have the opportunity of having her appeal considered at the Medical Appeal Board stage. However, earlier this year Mrs Molnar applied for early payment of her preserved benefits. Her application failed in July 2004. This effectively means that she has already had her eligibility for medical retirement reconsidered since the Medical Appeal Board in August 2001. Since Mrs Molnar could not demonstrate that she met the medical retirement criteria after leaving the Civil Service, there seems to be no merit in arranging a second Medical Appeal Board to reconsider whether she had met it before she left. The fact that her early application failed casts doubt on whether Mrs Molnar’s medical appeal in 2001 could have succeeded in any circumstances.”

54. Mrs Molnar confirmed that she had not been made aware that surveillance videos had been submitted in consideration of her application for IHR or EPPA. She further responded:

54.1 it was morally wrong to submit the video which was an attempt to pervert the course of the MAB.

54.2 the knowledge that the surveillance videos had been supplied by the ES as evidence against her application must have cast some doubts in the minds of the MAB doctors.

54.3 CSP  have not confirmed that the doctors didn’t read the reports.

54.4 that her application for EPPA was successful and has been backdated to March 2004, it is now impossible to ‘turn back the clock’ to the original MAB and that she should not suffer the consequences of the actions of the ES regardless of whether they acknowledge that they were wrong. 

CONCLUSIONS

Matter 1.1 – Consideration of Eligibility 

55. Mrs Molnar’s entitlement or otherwise to IHR is governed by the Rules of the PCSPS. The Management Code, however, sets out how such an entitlement is to be administered and grants the employee the right to appeal against a decision.

56. Under the Regulations, IHR is available where the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent. The decision as to whether Mrs Molnar meets these requirements falls to her employer, in the first instance, having obtained a certificate from an independent registered medical practitioner.  This is a finding of fact, which required the ES to ask the right questions, interpret the Regulations correctly and, having taken into account only relevant matters, not to come to a perverse decision. i.e. a decision which no other reasonable decision-maker faced with the same evidence would come to.

57. In August 2000, when Mrs Molnar was first considered for IHR, the ES came to the conclusion that the weight of medical evidence did not support the assertion that her condition was permanent. Of the medical practitioners consulted, Dr Parson, Mrs Molnar’s GP at that time, and Mr M El Sbahi, her clinical assistant in Orthopaedics, expressed opinions as to her ability to work in the longer term. Mr El Sbahi was of the opinion that Mrs Molnar would recover sufficiently to be able to perform the duties of her former employment efficiently before her 60th birthday, however, Dr Parson put it much more strongly and said that Mrs Molnar’s condition was permanent and she should be considered for IHR. For the decision-maker to favour Mr El Sbahi’s opinion over that of Dr Parson is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another.

58. Mrs Molnar argues that her migraine condition was not considered at the time of the first MAB hearing. I do not agree. The letter from Dr Goadsby dated 15 May 2001 was included in the evidence provided to the MAB and was referred to in their report. The fact that the MAB may, or may not, have been aware of whether she was suffering from migraine symptoms on the day of the hearing is largely irrelevant. The issue for Mrs Molnar was not the fact that she suffered from migraines but that the condition was permanent. That involves a consideration of whether she could be expected to make a recovery or otherwise respond to treatment so as again to be able to take up employment. 

59. The covert surveillance of Mrs Molnar was arranged by the ES for the purpose of gathering evidence in connection with her personal injury claim rather than her eligibility for IHR. Although the ES are entitled to consider any relevant evidence, it seems to me that it passed the video, and the reports of the video, to the medical advisers with the express duty of influencing the outcome of Mrs Molnar’s case. 

60. It has been stated to me that the video was not used in consideration of Mrs Molnar’s application, as it is known that the majority of the medical advisers did not actually view the video. This may well be the case, but the written reports from Mr Chohan and Ms Brewin, giving detailed descriptions of the content of the video, were passed to the medical advisers and it remains unknown whether any of the medical advisers read those reports. Further, the ES themselves disclosed the content of the video in their letters to BMI and urged its contents to be considered. I find it difficult to accept that this did not colour the medical advisers’ views.

61. Mrs Molnar says that she did not know that the surveillance video had been submitted to the medical advisers for consideration. Covert surveillance may not actually be unlawful although it does raise issues of Human Rights, which I do not consider appropriate or necessary for me to consider here. However, irrespective of those issues, it was wrong of the ES and CSP to have supplied evidence to their medical advisers, to which Mrs Molnar had not been given the opportunity to respond.  This is maladministration.

62. I am pleased however that, during the course of this investigation, CSP have accepted that procedural errors occurred in the appeals process, of Mrs Molnar’s application,  in that Mrs Molnar was not made aware that the surveillance video and reports of its contents had been sent to the medical advisers. I agree with their view that the best course of action would normally be to restart the appeal from the point at which it broke down. However, CSP did not need to revisit this case as the eligibility to fit the criteria for IHR and EPPA is the same. Therefore Mrs Molnar’s eligibility has effectively already been reconsidered as a result of her application for EPPA. 

63. Mrs Molnar’s application for EPPA was ultimately successful following the decision made by the MAB on 31 May 2005. The MAB concluded that they did not find themselves at odds with the decision of the MAB of 2001, but found they were now able to conclude that Mrs Molnar is not permanently disabled in respect of her arm condition, but that she is permanently disabled as a result of the migraines from which she suffers. 

64. Mrs Molnar contends she should not have to suffer the consequences of the actions of the ES regardless of whether they acknowledge that they were wrong. Whilst I can accept that Mrs Molnar must have suffered distress in learning of the existence of the video, from the evidence before me, I am not convinced that, even had the video and written reports of the video not been submitted to the medical advisers, the outcome of the first MAB would have been any different. The other evidence available to the medical advisers at that time did not confirm her conditions as being permanent. This did not happen until several years after she had left the employment of the ES and ceased to be eligible for IHR.

65. I do not doubt that Mrs Molnar has suffered from migraines for many years. The first time a medical report was provided regarding this complaint was in May 2001. Dr Goadsby, in that report, concluded that Mrs Molnar’s migraines “effectively incapacitate her”. He did not however conclude that the condition was permanent.  Indeed, even by July 2004, neither Dr Goadsby or Mrs Molnar’s GP were able to confirm that either of her conditions were permanent. Therefore, whilst I have identified maladministration in the actions taken regarding the failure to allow Mrs Molnar an opportunity to comment on the contents of the surveillance video, I do not consider the decision to decline Mrs Molnar’s application for IHR as being perverse.

Matter 1.2    Delay in considering complaint under IDRP

66. The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (the Regulations) require a decision to be issued to the complainant by notice in writing within two months from the date on which the complaint was received. If written notice of a decision is not issued within two months, an interim reply must immediately be sent to the complainant setting out the reasons for the delay and an expected date for issuing the decision.

67. Mrs Molnar registered her complaint under Stage 1 of the IDRP on 27 September 2002. The ES, being the first stage decision-maker provided their decision on 21 November 2002. Clearly this is within the timescales as set out in the Regulations.

68. Mrs Molnar appealed against the Stage 1 decision on 10 March 2003. CSP issued their second stage decision on 3 September 2003. However, in the interim, CSP did advise Mrs Molnar, via PCS, of the reasons for their delay in providing their decision on 19 May 2003, 20 June 2003, 17 July 2003 and 11 August 2003. The delay between Mrs Molnar’s appeal and her receiving a final decision was a little under six months. Given that CSP were obliged to investigate the problem fully, and taking account that, during those six months, Mrs Molnar’s case was referred back to BMI to carry out a full review of the MAB papers, and the comments of the Chairman of the MAB were sought and considered, I do not consider this to be an inordinate length of time and I do not therefore consider the delay to amount to maladministration. 

69. For the reasons given above I do not uphold either aspect of Mrs Molnar’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

28 September 2005
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