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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs P Tipping

Scheme
:
Teachers' Pension Scheme - Prudential AVC facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Tipping complains that Prudential’s sales representative improperly advised her to pay additional voluntary contributions (AVCs).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Prudential was appointed by the Department for Education and Skills to manage the Teachers’ Pension Scheme AVC facility.  Prudential provides a full investment and advice service.

4.
During December 1997 Mrs Tipping met twice with Mr R Tutton, Prudential’s sales representative.  Mrs Tipping was 25 years old and had recently started teaching.  Mrs Tipping stated that she explained her requirements to Mr Tutton as follows:

· She wanted to make additional payments to ensure that she had a full 40 years service credit at age 60 (the normal retirement date in the Teachers’ Pension Scheme)

· She anticipated a break in service and a future change of employment.

5. Mrs Tipping produced a document that she stated was given to her by Mr Tutton at the first meeting, as confirmation of the cost of buying five or ten years additional service credit in the Teachers’ Pension Scheme.  It is a plain A4 sheet of paper bearing the following wording:

“(Approx)

5 yrs – 48.21 = 37.12 4%

10 yrs – 94.00 = 72.38 7.8%

Max 9% - 108.47 = 83.52

Thurs 18.  3.45”

Mrs Tipping’s salary was £14,463 per annum.  The amounts shown are percentages of her salary, shown as both gross and net of tax relief.  Mrs Tipping explained to my office that this document was a photocopy of what Mr Tutton wrote in the inside cover of Prudential’s AVC booklet, which he provided at the first meeting.  Mrs Tipping stated that Mr Tutton “used a graph to work out how many equivalent years different percentages of my salary would buy me.”

6. Mrs Tipping completed an application form during her second meeting with Mr Tutton on 18 December 1997.  The form contained her agreement to pay AVCs at the rate of 4% of salary.  The form contained the following wording:

“In applying to join the facility, you should understand and accept that 

…because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC facility, consider carefully whether contributing to it is in your best interests.

Because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement; and therefore the Department for Education and Employment cannot guarantee that any particular level of benefit will be available at retirement.

Completion of the application form only.  Because Prudential has not completed a personal financial review, I understand they are unable to give best advice.  Any advice given will relate only to the payment of additional voluntary contributions.

I have received the key features document, “your personal quotation” and the member’s AVC booklet.

I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

7. Mrs Tipping left teaching in 2000.  In 2003 she complained to Prudential, stating that she would have been better advised to purchase past added years (PAY) in the Teachers’ Pension Scheme.  Mrs Tipping stated to my office that Mr Tutton had informed her that PAY was not an option for her, or any teacher.  Mrs Tipping stated that she was told “that I could not purchase PAY in the main scheme and their AVC was the only way to secure the years that would be missing upon my retirement.” Mrs Tipping confirmed that she was provided with documentation that mentioned PAY, but Mr Tutton advised her that it was not an option for her to consider.  She considered that paying AVCs would result in her eventual pension being in excess of Inland Revenue limits.

8. Mr Tutton was asked for his recollections of the meeting, but he could not remember it.  Mr Tutton said that he always provided Prudential’s documentation and would only have used the company’s standard quotation form.

9. Mrs Pettit, a colleague of Mrs Tutton’s, confirmed to my office that during the Autumn term in 1997 a Prudential adviser came to their school and gave a presentation about pensions.  Mrs Pettit stated that the representative explained that AVCs were the only choice.  Mrs Pettit met with the representative to find out more and was given figures to, in her words, “buy different amounts of years.” Mrs Pettit decided against going ahead and did not keep the documentation that she was given.

10. Mrs Tipping also submitted a letter from her mother, stating that her understanding of the position had been the same as her daughter’s.  However, Mrs Tipping’s mother was not present at the meetings with Mr Tutton.

PRUDENTIAL’S POSITION

11. Prudential relied on the wording of the application form that Mrs Tipping had signed.  Prudential considered that Mrs Tipping was aware that PAY was an available option and that she should have carefully considered her circumstances before committing herself to paying AVCs.

CONCLUSIONS

12. Mr Tutton was not trained or authorised to compare AVCs with PAY.  However, he was required to ensure that Mrs Tipping was aware that she could purchase PAY.  Mrs Tipping signed an application form confirming that her meeting with Mr Tutton was purely concerned with arranging AVCs and that her attention had been drawn to the existence of PAY.  

13. The graph that Mrs Tipping has referred to would appear to be the “ready reckoner” used by Prudential staff to calculate the maximum recommended percentage contribution for a particular age and shortfall in service.  The figures provided by Mr Tutton at the first meeting show different options depending on the shortfall in service.  At the second meeting, Mr Tutton arranged AVCs at the rate applicable for 35 years remaining service – Mrs Tipping was 25 and the normal retirement age was 60.  Had Mrs Tipping continued to pay AVCs at that rate until age 60, there would have been no danger of overfunding.

14. Mrs Tipping stated that she explained to Mr Tutton that she did not envisage staying in teaching until age 60.  However, she also stated that she wanted to ensure that she had the maximum pension at age 60.  Given that Mrs Tipping’s meeting with Mr Tutton was to obtain advice on Teachers’ AVCs, I consider that he did all that he could to satisfy Mrs Tipping’s requirements.  Mrs Tipping anticipated a break in service which would increase any shortfall in pension provision.  Even if Mrs Tipping changed jobs in the future, her AVC fund would help to maximise her overall pension benefits.  Mrs Tipping would not lose the value of her accrued AVC fund, which would continue to grow.

15. The form signed by Mrs Tipping contained a warning that no particular level of benefit could be guaranteed at retirement.  Prudential’s literature, which Mrs Tipping acknowledged that she received, also made the nature of the AVC arrangement plain and pointed out that the amount of pension would depend on fund performance.  Mrs Tipping has confirmed that she was aware of the investment risk involved in an AVC fund.  It is therefore difficult for me to accept that Mrs Tipping was led to believe that paying AVCs to Prudential was essentially the same as purchasing PAY in the Teachers’ Pension Scheme

16. Mrs Tipping stated that Mr Tutton dismissed PAY as not an option for her or any teacher.  Clearly it would have been wrong for Mr Tutton to do so.  However, I have to take into account that Mrs Tipping confirmed her awareness of a booklet which explains PAY in some detail and provides a contact address where a quotation and more information can be obtained.  Had Mr Tutton made the statement he is alleged to have made, he would have done so in the knowledge that the contents of the booklet would contradict him.  On the balance of probabilities, I am not persuaded that Mrs Tipping’s recollection of her conversation with Mr Tutton is accurate.

17. It seems unlikely that different Prudential sales representatives would visit the same primary school in the course of a term.  Therefore I am prepared to accept, on the balance of probabilities, that Mr Tutton is the representative who made the presentation attended by Mrs Pettit and who met with her subsequently.  Certainly Mrs Pettit was left with the same impression that Mrs Tipping evidently had.  However, I have to balance an apparent misunderstanding with the documentary evidence available to me in Mrs Tipping’s case.

18. It is understandable that Mrs Tipping’s mother would have formed the same view of events as Mrs Tipping, as her sole source of information on the subject was Mrs Tipping.

19. It follows from the conclusions above that I do not uphold Mrs Tipping’s complaint.
DAVID LAVERICK

Pensions Ombudsman

13 July 2004
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