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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs B Mills and Mr J Mills

Scheme
:
3D Digital Design & Development - Friends Provident Scheme (the Scheme)

Respondents
:
3D Digital Design and Development Ltd (the Employer) (the Trustee)

MATTERS FOR DETERMINATION 

1. Mrs Mills and Mr Mills are complaining on behalf of the estate of Dr A Mills.  They argue that the Trustee of the Scheme has failed to provide death benefits to the estate as required by the Trust Deed and Rules of the Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACT FROM THE TRUST DEED AND RULES DATED 30 APRIL 1984

“ 6 BENEFITS ON DEATH

(1) (a) Of Member

On the death of a Member

(i) before Normal Retirement Date the Trustee shall subject to Rule 13

(I) commence to pay to his spouse or other Dependant any annuity arising under the Policy on the life of such Dependant

(II) pay as described in sub-rule (3) hereof any lump sum arising under the Policy and apply any balance of such lump sum resulting from the operation of Rule 13 to effect in its own name one or more annuities on the lives of and for payment to the Member’s Dependants

(3) Payment of lump sum death benefit 

Every sum arising under the Scheme on a death other than an instalment of pension payable to or for the benefit of a specified person or persons shall if it arises on the death of a member who is a Restricted Director occurring on or after the 75th anniversary of his day of birth be held by the Trustee upon Trust for the Member’s legal personal representatives absolutely but otherwise shall be held by the trustee upon trust with power to pay the same either in whole or in part to or for the benefit of any one or more of the following to the exclusion of the others in such manner and in such proportions as the trustee shall in its absolute discretion determine namely the Dependants Relatives and legal personal representatives of the deceased provided that if the Trust shall not have paid the said sum or any part or parts thereof within a period expiring on 

(i) the second anniversary of the death of the deceased or

(ii) the date of termination of the trusts of the Scheme in accordance with Rule 20

whichever is the earlier the trustee shall forthwith pay the said sum or part or parts thereof in respect of which there shall have been no payment to his legal personal representatives.”

MATERIAL FACTS

3. Dr Mills died on 2 June 2003 aged 57.  His widow, Mrs Mills and his brother Mr Mills contend that Mr and Mrs Kibasi as directors of the Employer have refused to act in their capacity as trustees and have refused to arrange for payment of Dr Mills’ death benefits in accordance with the Trust Deed and Rules.  The Declaration of Trust dated 30 April 1984 states the Employer is the Trustee of the Scheme.

4. Dr Mills was employed for seven years as a director of the Employer until he resigned on 30 April 1986.  The pension scheme became paid up on the same day.  During 1995 and 1996 Dr Mills attempted to have his benefits in the scheme, held with Friends Provident, transferred out under a Deed of Assignment in his name.  Friends Provident required the Deed to be signed by both Dr Mills as director and therefore trustee of the Scheme and Mr and Mrs Kibasi also as directors and trustees of the Scheme.  Mr and Mrs Kibasi refused to sign the Deed of Assignment.

5. After Dr Mills’ death, on 25 June 2003 Friends Provident provided the solicitors acting for the estate of Dr Mills with a claim form showing the benefits totalling £24,655.93 that could be paid providing those benefits did not exceed Inland Revenue limits.

6. On 12 December 2003 Friends Provident wrote to the Trustee saying

“I have been asked to write to you by Douglas Bouldin, the solicitor acting on behalf of the estate of Alan Mills who died on 2 June 2003.

As you will be aware 3D Digital Design & Development Limited is the trustee of the above pension scheme of which Mr Mills was a member.  As trustee the company is required to abide by the terms of the trusty deed and rules governing the scheme and to hold trust property on behalf of the beneficiaries of the trust. 

I enclose a copy of that part of the rules covering payment of benefits on death of a member.  You will note from Rule 6(3) that the death benefit is payable by the trustee to the legal personal representative of the deceased or to one or more of his dependants and relatives.  In particular, please note that there is no provision in the governing documentation giving entitlement in respect of the death benefit to either the company or its directors.”

7. In response to the complaint to me Mr Kibasi on behalf of the Trustee has said that Dr Mills had been discovered defrauding the company of £20,000 during his period as director when his duties involved the handling of the company accounts and petty cash. 

8. He says further that when Dr Mills resigned from the Employer on the discovery of the petty cash fraud it was on the basis that he had no claims on the Employer although he confirms that a written undertaking documenting this agreement was never executed.  He also says that the agreement with Dr Mills was carried out under a threat from Dr Mills to file for company closure since he held an equal number of shares.  However, no evidence has been provided in support of any of the allegations made. 

9. Mr Kibasi says that the Employer has acted in good faith toward Dr Mills and that it did not take any legal action against him for his fraudulent conduct and that the pension funds have been paid by the company employees and it belongs to them and refuses to arrange for payment of death benefits.

10. The solicitor acting for the estate of Dr Mills totally refutes those allegations made. 

CONCLUSIONS

11. The estate of Dr Mills has a legal right to the death benefits payable on his death and the Trustee has a legal duty to arrange for the payment of those benefits in accordance with Rule 6(3) of the Trust Deed and Rules.

12. No evidence has been provided in support of the allegation of fraud and it remains therefore unsubstantiated. It appears that Mr Kibasi is confusing his role as director of the Employer with his role as Trustee of the Scheme.  I note that, in any event, there is no provision in the scheme rules to justify the Trustee withholding this payment. 

13. Consequently I uphold the complaint and make a suitable direction below.

DIRECTION  

14. Within 28 days of this determination, the Trustee should arrange for the payment of death benefits in respect of Dr Mills.

DAVID LAVERICK

Pensions Ombudsman

13 August 2004
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