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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

	Applicant
	:
	Mr N S Dhillon

	Scheme
	:
	Automotive Products Pension Scheme 1995 (the Scheme)

	Respondent
	:
	Automotive Products Pension Trustees 1995 Limited (the Trustee)


MATTERS FOR DETERMINATION
1. Mr Dhillon says that the Trustee has treated him as a deferred member of the Scheme for the calculation and award of ill health benefits. He claims he should be treated as an active member for this purpose. Mr Dhillon also claims that the Trustee took too long in coming to a decision to award him an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS
Scheme provisions
3. The provisions of the Scheme are contained in the Trust deed and Rules dated 22 June 1995 (the Rules).  Rule 2(1) of Part III of the Rules under the section headed RETIREMENT BENEFITS states:

“Permanent Disability Retirement

2 (1)
On the retirement of a Member before his Normal Retirement Date due to a breakdown in health rendering him in the opinion of the Trustee, having taken such medical advice as it deemed appropriate, unable ever to work again, he shall (subject to the other alternatives listed in Rule 1 of part V) be paid a pension calculated as for normal retirement (see Rule 1 of this Part), by reference to his actual Final Pensionable Pay, and to the Pensionable Service he would have completed had he continued as a Member until his Normal Retirement Date (subject to Rule 8 of Part II in respect of his Retirement Investment Account).

2 (2)
The Trustee may vary or suspend any pension under this rule (but not so as to be less than his Guaranteed Minimum Pension from State Pension Age) if the Member concerned regains his health before his Normal Retirement Date having taken such medical advice, as it deemed appropriate.

Partial Disability Retirement

3 (1)
On the retirement of a Member before his Normal Retirement Date due to a breakdown in health rendering him in the opinion of the Trustee, having taken such medical advice as it deemed appropriate, unable to perform his normal duties and there is no suitable employment available and the Employer certifies that there is no suitable alternative employment available, he shall (subject to the other alternatives listed in Rule 1 of Part V) be paid a pension calculated as the greater of: -

one half of the amount stated in Rule 2 above; and 

An amount calculated as for normal retirement….by reference to his actual Final Pensionable Pay and his actual Pensionable Service."

3.
Clause 4(2) in Schedule B to the Rules provides:

"Any notice given under the Plan to the Secretary (which shall include notice of the exercise of any option or right of election under the Plan) shall be in writing, and addressed to him at an office nominated by the Founder, and delivered there or sent by prepaid post (subject to the Trustee's discretion to make such other arrangements as it thinks fit). Any notice so sent shall be deemed to be served on the fifth day following on which it is posted.”

4. Rule 2(3) under Part V of the Rules under the heading “BENEFITS FOR EARLY LEAVERS” states:
“Deferred Benefits…

(3) Subject to Clause 11(b) of Schedule J to the Trust Deed (which concerns the Inland Revenue's special condition relating to the payment of benefits) Deferred Benefits shall be payable from the earliest of: 

the Deferred Pensioner’s Normal Retirement Date (or retirement from Service if later);

any date (not before age 50) which the Trustee may allow (subject to actuarial reduction of ½% per month before the age of 65 unless the Deferred Pensioner is retiring from employment and the founder consents to the actuarial reduction only applying…

(c) any date which the Trustee may allow following a permanent breakdown in health of the Deferred Pensioner.”
5. General notes on ill-health retirement for the Scheme state: 
 "These notes are a supplement to the Member’s Guide to the AP Pension Scheme 1995 and refer specifically to the benefits and procedures related to Incapacity/Disability pensions and benefits from the Plan. The information given is mainly designed to help members who may be considering this type of retirement but it may also be of help to Company staff.

SCOPE

The benefits only apply where an employee who is an active member of the Plan is unable to continue to work in his or her job (or similar) with the Company through mental or physical PERMANENT INCAPACITY or DISABLEMENT. It is more often the case that you will have been off sick for some time, and generally will not be at work at the time the application is made.

CATEGORIES

 There are two categories and the one you apply for MUST fall within the "scope" (as at 1) to meet the regulations of the Inland Revenue.

Full Permanent Incapacity Pension

 Where the incapacity/disability is total and work in any occupation is permanently impossible we have a category known as Full Permanent Incapacity.  This category of pension continues for life.

Partial Incapacity

This category is available if you are still able to work, but your earnings capacity is significantly reduced. Whilst the incapacity must be of a permanent nature at the time of the application, it is recognised that there are some circumstances where around 12 months “retirement” will result in the member’s health improving to the extent that the state of health no longer prevents work. In these circumstances the Inland Revenue might not consider it appropriate for a pension to continue and the Trustee will need to take further advice… 

BENEFITS AND OPTIONS

Subject to the agreement of the Trustee, following the submission of medical and other information, the benefit bases are: -

A member who qualifies for Full Permanent Incapacity will receive benefits as if he or she had worked through to Normal Retirement Date (65th birthday) and was retiring at that time. Options will be quoted for a full pension or to exchange some pension for a lump sum (currently tax-free) The practice is to quote the maximum lump sum option. Should a lower sum be preferred then alternatives can be discussed and quoted…

PROCEDURE FOR APPLYING FOR EARLY RETIREMENT ON INCAPACITY

Members must apply directly to the Trustee by letter in your own hand (except where genuinely incapable for health or other reason - which should be stated) from your home address…

The Pensions Department as representatives of the Trustee will then send you documents for completion… 

When you have completed the forms the following will apply:

Medical evidence - The form headed "Medical Report” should be completed by your doctor or specialist. A pre-paid return envelope will be provided. You should let your doctor have the form headed "Access to Medical Records" which you will have completed. 

You must also sign the Authority for us to contact the Company's Medical Consultant. This will usually be done through Personnel or Payroll office who will give information about your employment…

Following the receipt of all the information the Trustee Directors will consider the application. In some instances further information may be requested before a final decision is taken.

CONDITIONS

The award of Incapacity benefits, in excess of accrued pension rights, are at the discretion of the Trustee, based on any medical, employment or other information the Trustee determines is necessary. The Trustee's decision is final but it may be stipulated that a review take place at some time in the future subject to medical/employment reports. The Trustee has the right to suspend or amend Incapacity pensions based on such information.  

Nothing contained herein shall imply an entitlement to benefit or override the provisions of the Trust Deed and Rules, in accordance with which all benefits from AP Pension Scheme 1995 are derived".
6. A series of fact sheets describing and summarising the benefits and conditions of membership were issued to members of the Scheme. Within these documents the section headed Incapacity Early Retirement due to Ill Health states:
“The Scheme provides valuable disability benefits. If you are permanently incapacitated or disabled you are able to apply to the Trustee for one of the following:

Full Disability

This means you are unable to do any job whatsoever for the rest of your "working life" and you will receive a pension of your full prospective pension.  

You must apply for an incapacity pension directly to the Trustee through Group Pensions Services. Upon receipt of your application Group Pension services will send a "pack" containing details of the information required from yourself and your Doctor. Before the application is considered by the Trustee you will be required to provide medical evidence from your own doctor and, If appropriate, a Consultant or Specialist that you are unfit for further work. On some occasions it may be necessary for you to also see the Company doctor or Group Medical Adviser

The Trustee will then consider your application, together with information from the Company, and you will be notified as soon as possible of their decision. The Trustee's decision is final" 
7. Clause 5(1) of Schedule L of The Trust Deed, under the heading Ceasing Participation, states “Withdrawal of an Employer
“If and whenever during the continuance of the plan: -

The continued participation by an Employer in the plan would prejudice Revenue Approval (whether because it has ceased to be associated with the Founder or otherwise); or

An Employer permanently ceases to participate as an Employer in the Plan, or to pay contributions into the Fund (for any reason other than ceasing to have Members in his employment); or

The Founder directs that this Clause shall come into operation in relation to a particular Employer;

The Trustee may either:

determine to set aside a portion of the Fund; or

deal with the benefits of Members, Pensioners, Deferred Pensioners employed or formerly employed by the Employer in the manner set out in (5) below”
8. Clause 5(5) states 

“a) The trustee may make a transfer of part of the Fund 

b) Except for any Members, Pensioners, Deferred Pensioners or Postponed Pensioners whose benefits are transferred under (a) above such persons employed or formerly employed by the former employer shall be entitled to benefits under the set of Rules applicable to them modified by any special terms notified to them by the Founder with the consent of the Trustee.”
9. The Trust Deed also states

“Upon the happening of any event referred to in Clause 5 (1) of Schedule L, the Employer concerned shall cease to be an Employer for the purposes of the Plan and the Trustee shall proceed as set out in that Clause”.
MATERIAL FACTS
10. On 17 July 2002, Mr Dhillon wrote to the Trustee seeking early retirement on medical grounds. The Trustees did not receive Mr Dhillon’s letter until 25 July 2002. Until 19 July 2002, Mr Dhillon was an active member of the Scheme, by virtue of his employment with Automotive Products (UK) Limited (the Company). On 25 July 2002 a letter was sent by the Company informing employees that on 19 July 2002 the AP Group had completed the sale of the Company to a consortium of private investors. Consequently, all of its employees who were active members of the scheme became deferred pensioners on 19 July 2002. The letter states:
“It has not been possible to remain in the AP Group Scheme and consultations with trade union representatives will start immediately in order to agree the format and contribution arrangements of a new scheme.

I am able to confirm that the new owners are not seeking to reduce the amount of money that is currently spent to provide pension benefits. You will appreciate, however, that final salary occupational schemes are currently subject to severe financial pressures and the consultation process will need to start with understanding of this situation before decisions can be taken in respect of a new scheme. The new arrangements will apply from 20 July 2002." 
11. Mr Dhillon was sent on 26 July 2002 the relevant forms for him and his medical examiner to complete. Mr Dhillon returned the forms, which were received by the Trustee on 5 August 2002, and his medical examination report was received on 9 August 2002. On 11 September 2002, the Company wrote to the Trustee advising that Dr Fletcher, the Company’s medical adviser, had been consulted and enclosing a copy of Dr Fletcher’s report. A copy of Dr Fletcher’s report was sent to Mr Dhillon on 15 October 2002.   
12. On 4 December 2002 the Trustee advised Mr Dhillon that the Trustee Directors had not been able to reach a unanimous decision, and that the application would be considered in January 2003.
13. On 28 January 2003 the Trustee wrote to Mr Dhillon confirming that the application had been discussed at the Trustee meeting held on 23 January 2003. The letter stated that:

"The Trustee has asked that your case be referred to an Independent Medical Advisor for assessment. As a result I have today written to the Trustee's medical advisors, Business Healthcare, requesting that they review your application. Once they have issued their Access to Medical Records forms I will forward these to you for completion. Should they wish to assess you personally, we will contact you to make the necessary arrangements. 

Once we are in receipt of their report I shall write to you again."
14. Mr Dhillon complained to the Trustee on 1 April 2003. He mentioned that he had made his application on 17 July 2002 but that nothing had been decided. He questioned the delay and went on to say in his letter that:

"I have provided all the medical evidence supporting my claim as well as you having obtained two reports your selves. If my illness was in dispute a medical assessment should have been obtained within one month of your meeting in January and a decision given. I am no further with my claim than I was when it first went in… You can appreciate the hardship and unnecessary concern this is causing my family and my self.

Therefore, as it has now taken nine months, I request that my application be determined immediately".    
15. On 8 April 2003 the Trustee wrote to Mr Dhillon saying that the reason for the delay in obtaining medical advice was because they were looking to appoint a new medical adviser.
16. Mr Dhillon was assessed on 1 May 2003. At the Trustee meeting on 20 May 2003, the Trustee considered the report and decided to award Mr Dhillon immediate payment of his full deferred pension. The Scheme wrote to Mr Dhillon on 29 May 2003 confirming that the Trustee had decided to award him a full unreduced disability pension in accordance with Rule 2(3) (c) of Part V of the Rules. The letter, headed “Payment of Preserved Benefits” stated:

“The options available are:
 OPTION 1 Full pension of £4,100 per annum
 OR

OPTION 2 Cash sum of up to £16,900 plus residual pension of £2,900 per annum. If you elect for a cash sum of less than the above amount the residual pension will be higher.

Both options once in payment have attaching widow's pensions of £2,050 per annum.

When you have decided which options to take, please complete and return the enclosed forms".
17. This assessed pension was based on Mr Dhillon being a deferred member of the Scheme. Had he been regarded as an active member, then his estimated potential pension benefits at age 65, based on the figures quoted in his personal statement of benefits as at April 2002 would have been:

Full Pension of £7,005.84 

OR 

Maximum Lump sum of £25,108.86, plus a reduced pension of £4,696.56.
18. The first instalment of Mr Dhillon’s pension was made on 1 September 2003, with arrears backdated to 12 June 2003. 

19. Mr Dhillon’s employment with Automotive Products (UK) Limited ceased on 29 September 2003.
SUBMISSIONS

20. Mrs K Dhillon writing on behalf of her husband says:
20.1. The pensions department had failed in their professional capacity to communicate transparently by not giving the right information regarding the rules, guidelines and the implications the take-over would have on her husband. This has resulted in financially incapacitating his position to maintain a reasonable standard of living that he would be entitled to, damaging his physical health and affecting his mental health.
20.2. Her husband, who had been ill for some time, received a call from his personnel department manager, Mr Judd, who, having read the medical reports, said that it was unlikely Mr Dhillon would be able to return to any kind of work. Mr Judd also said he should apply for an ill health pension and bring in the letter to his office.  His application would start from the date on the letter. At this point there was no mention of a take-over.
20.3. Before handing in the letter she telephoned and spoke to the pensions office and enquired about what her husband’s pension would be on health grounds. She said she stated that he was off sick and his employer had advised him to apply. Again there was no mention that her husband should have left employment or that a take-over was about to take place.
20.4. No information was given to her husband regarding the Rules, which would have enabled him to look into his options.
20.5. She gave the letter in on the 17 July 2002 and received a letter after 25 July notifying her husband of the take-over. She then telephoned Mr Judd and the pensions office asking how this affected her husband, the reply received from the pensions office was that they did not know about the take-over and they did not see why this should affect her husband’s application. Mr Judd also said that it was not going to affect her husband’s application and that his ill health pension would be calculated as though he were an active member. 
20.6. She said that over the next few months she telephoned the pensions office asking how long it would be before a decision was taken as she and her husband were getting into financial difficulties and Mr Dhillon's health was deteriorating.
20.7. When the matter had finally been resolved, there had been no correspondence received from the Trustee to say what the Rules were or that Mr Dhillon's pension had been calculated as it would be for a deferred member, until they noticed that the figures did not tally with Mr Dhillon's annual preserved benefit statement.  They then queried the drastic reduction. Mr Webster of Capita Hartshead, the Scheme Administrators, then wrote to confirm that Mr Dhillon had been treated as deferred member.
20.8. The pensions department failed to inform her husband of the Rules and guidelines before he had made his application. Mr Dhillon feels injustice has been done, leaving him with another 10 years before normal retirement and financially unable to support both of them.

21. The Trustee says: 
21.1. In order for the Trustee to consider a permanent disability pension, a member needs to have retired due to a breakdown in health as stated in the Rules.
21.2. Case law (Venables v Hornby [2004]) has indicated that the word "retirement" in scheme documents should prima facie be given the same meaning as in tax legislation. This requires a member to have left the service of the relevant employer (i.e. a participating employer) either at normal retirement date or at another time permitted by legislation (e.g. due to incapacity). Accordingly under the rules of the Scheme, the Trustee could not have awarded ill health retirement benefits from active service until Mr Dhillon had left the service of a relevant participating employer "due to a breakdown in health". Mr Dhillon was still in pensionable service with a participating employer until 19 July 2002 and therefore he did not meet the requirements of the relevant rule on 17 July 2002. When on 19 July 2002 he ceased to be in pensionable service with a participating employer, it was because of the sale of the relevant participating employer, Automotive Products (UK) Limited. This had the immediate effect of that employer ceasing to participate in the Scheme. On that date (19 July 2002) Mr Dhillon became a deferred pensioner.
21.3. There is a fundamental Inland Revenue requirement that membership of an approved scheme must be restricted to employees of Employers that participate in the Scheme. Furthermore, when an Employer ceases to be sufficiently closely associated with the Principle Employer, then it cannot continue to participate (other than for a temporary period). These requirements are contained in the Inland Revenue’s Practice Notes IR12 (2001), which states:
“Part 3. Membership of Schemes
General
3.1 Membership of an approved scheme must generally be confined to employees of the employers participating in the scheme……Employees include former employees of the employer concerned and where the employer is a company, any officer, director or manager of the company.
Partial Winding up

14.10  A scheme which provides for the participation of more than one employer (whether or not restricted to employers who are associated with a principle employer) should provide for that part of the scheme relating to any participating employer to be wound-up if that employer goes out of business or leaves the scheme for other reasons. The same considerations apply to a partial winding-up.
Associated Employers
21.6 The rules must provide for the withdrawal of an employer who ceases to be sufficiently closely associated with the others, or who goes out of business or who leaves the scheme for other reasons. This usually involves segregation and winding- up of the appropriate proportion of the scheme (see paragraph 14.10) If the departing employer is continuing in business , the segregated assets may be transferred to a new scheme set up by that employer or to another centralised scheme which it has joined. If the departing employer requires time to set up replacement pension arrangements, continued participation in the original scheme is acceptable for a period of up to twelve months provided the rules of the centralised scheme allow for this. In these circumstances, it is not necessary to approach the IR SPSS for agreement. During this period new employees of the departing employer may be admitted to membership of the scheme. Where, on the other hand, part of a participating employer’s business is sold to an employer outside the associated group, those employees who were transferred on the sale of the business may be retained in membership of the “old” centralised scheme (adherence may be necessary in order to preserve contracted-out employment). New employees of the new employer may not, however, be admitted to membership of the “old” scheme.”
21.4. The Trustee did not receive Mr Dhillon's application until 25 July 2002 (by fax). The letter was dated 17 July 2002, but Clause 4 in Schedule B to the Rules states that any notice given under the scheme is deemed to be served on the fifth day following that on which it is posted. Accordingly, even if the Trustee were to accept the application was posted on 17 July 2002, the Rules would not treat the application as having been made until 22 July 2002. On 22 July 2002, Mr Dhillon was a deferred pensioner and therefore the Trustee has applied the correct rule.
21.5. The Trustee’s treatment of Mr Dhillon's application is consistent with its previous practice with regard to payment of benefits. The usual practice is that the benefits are not paid before the decision making process is complete. The Inland Revenue have confirmed that benefits should not be paid until the member has left service. In addition, whilst rule (2) (3) (c) of Part V allows the Trustee to pay from any date, that rule is applicable to deferred benefits only. Accordingly it has no bearing on whether Mr Dhillon was entitled to receive a pension under a different rule (being rule 2 (1) of Part III).
CONCLUSIONS
22. Mr Dhillon was an employee of the Company when it was sold to a consortium of private investors.  The Trustee had no control over the sale of the Company.  The Company once sold could no longer participate in the Scheme.  Consequently, employees of the Company who were members of the Scheme changed from being active to deferred members.  I note that although his application was dated earlier, the deal had taken place by the time Mr Dhillon’s application was received. 

23. Mrs Dhillon claims that her husband received confirmation both from Mr Judd, the personnel manager, and the pensions department that his ill health pension would be calculated as though he were an active member.  However, there is no evidence to substantiate this claim and it would not have been consistent with the Rules of the Scheme to treat him in this way. Even if such statements were made, Mr Dhillon did not take any action as a result that he would not otherwise have taken. 
24. The Trustee was under no obligation to backdate his ill health pension to the date he first made his application, particularly as there was some (albeit small) delay in its receipt.  I have noted that the usual practice of the Trustee is start payment of ill health pensions from the date that the Trustee reaches a decision that the pension is due. While there is some justification for Mr Dhillon’s claim that the decision on his application could have been made earlier, it could not have made while he was still an active member of the Scheme.  
25. For the reasons given in paragraphs 22 to 24 above, I do not uphold the complaint against the Trustee. 

DAVID LAVERICK
Pensions Ombudsman

21 February 2007

- 14 -


