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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Holmes

	Scheme
	:
	Abbey Life Field Management, Directors and Executives Retirement Plan (the Plan)

	Respondent
	:
	Abbey Life (Client Services Division) (administrator)


MATTERS FOR DETERMINATION

1. Mr Holmes complains that Abbey Life failed to send him a switch form in good time following his request.  Mr Holmes complains that as a result of this, he has suffered financial loss.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Holmes was a sales manager for Abbey Life and an active member of the Plan until his pensionable service ceased on 31 January 2000 when the Abbey Life sales force was transferred to Allied Dunbar.  Under the Plan, Mr Holmes’ normal retirement date was 9 September 2003, his sixtieth birthday.

4. The Plan offered members the option of a loan, prior to their retirement, from their tax-free cash entitlement.  In Mr Holmes’ case, he was granted a loan of £15,001 on 28 November 1990.  

5. The Plan also offered Mr Holmes the ability to switch the units held in his policy between differing funds offered by Abbey Life.  At the beginning of January 2003, Mr Holmes’ policy was made up of units held in the European, International, Japanese, Managed and Equity Funds (in addition to his loan, which, at this point, had not been repaid).  Mr Holmes says he decided to switch the units held in these 5 funds into the Security Fund due to his forthcoming planned retirement in September 2003 and his fears that the:

“unit prices of [his] selected underlying investment funds were about to fall rapidly in value.”

6. On 9 January 2003, Mr Holmes telephoned the Client Services Division at Abbey Life to request that a Fund Switch Form be faxed to him.  Mr Holmes says his request for the form to be faxed was declined but he was told that the required form would be posted to him the same day.  Mr Holmes did not receive the form and, therefore, telephoned Abbey Life on 17 and 20 January 2003.  After receiving a Fund Switch Form, he completed it, confirming that he wished to switch his units into the Security Fund, and signed and dated it 21 January 2003.  The form also confirmed that:

“Abbey Life will use the bid price following date of receipt for the change of existing units.”

7. Abbey Life received the form on 29 January 2003, with Mr Holmes’ units being varied on 30 January 2003 in line with his instructions. 
8. On 7 February 2003, Mr Holmes was sent a confirmation fund switch letter from Abbey Life.  Mr Holmes has written “Switch form originally requested 9/1/03, 17/1/03” on the bottom of it.  The fund variation statement showed the value of his policy to be £235,702.13, as at 30 January 2005 (excluding the loan).  If the fund switch had been performed on Tuesday 21 January 2003, Mr Holmes’ fund value at his retirement date in September 2003 would have been £260,320.85 (excluding the loan).
9. On 25 July 2003 Abbey Life received a request from Mr Holmes to switch his funds from the Security to the Managed Fund.  This request was initially acted upon using an effective date of 2 August 2003, but was subsequently corrected by Abbey Life to an effective date of 26 July 2003.
10. At his retirement date of 9 September 2003, Mr Holmes’ fund value (excluding his loan) was £249,162.36.  Mr Holmes purchased an annuity of £15,144.55 per annum and, after repayment of the loan from his tax-free cash entitlement, took a lump sum of £5,000.
11. Abbey Life has confirmed that if the fund switch had been performed on Tuesday 21 January 2003, Mr Holmes fund value at his retirement date in September 2003 would have been £11,158.49 higher (excluding the loan) than it actually was.
SUBMISSIONS

12. During the process of dealing with Mr Holmes’ complaint and in submissions to me, Abbey Life have made the following points:

(
Any general requests for a simple document to a client, such as a Fund Switch Form, are dealt with by sending the form by first class post with only a brief covering hand-written compliment slip.  Client Services do not retain a copy of the covering slip but they do generally note on their computer system when a particular form has been sent to a member.  In this case, there is no record on the computer to confirm the switch form was sent.  However, Abbey Life “have no reason to doubt that a form was actually sent out straight away using the above method” following Mr Holmes’ telephone call of 9 January 2003;

(
Abbey Life do not routinely record their telephone conversations and therefore they have no record of Mr Holmes’ telephone conversation of 9 January 2003.  However, Abbey Life have provided a print out of a work log that shows Mr Holmes did call on 9 January 2003 and spoke to a Caroline Huggins.  The work log record shows the conversation was marked as a “General Enquiry”;

(
Abbey Life’s procedures require that a request for a Fund Switch Form is to be dealt with on the same day;

(
It is not their standard practice to fax switch forms to clients, however, they will do if the client is insistent.  They will not act on switch instructions received by fax.  A switch will only be processed when the signed switch document is received by post.  This is an internal audit requirement to safeguard the planholder’s interests;

(
As with Mr Holmes’ call of 9 January 2003, Abbey Life do not have a recording of Mr Holmes’ telephone call of 17 January 2003.  However, in this instance, Abbey Life’s call centre consultant, Holly Miles, did make a note of her conversation with Mr Holmes showing that a switch form was sent to Mr Holmes that day.  In this instance, the work log record provided shows the telephone conversation was marked as a “Request for Form”;

(
Mr Holmes must have received one of the switch forms sent on 9 January 2003 or 17 January 2003 in order to switch the funds.  Mr Holmes’ telephone conversation of 20 January 2003 resulted in another switch form being sent, but this was not sent out until 29 January 2003.  The covering letter with this particular Fund Switch Form refers specifically to Mr Holmes’ telephone call of 20 January 2003 to Abbey Life (see paragraph 6).  The delay in issuing this switch form was due to the workload of the Client Services department;
(
Abbey Life say that they are sure that as an ex-Abbey Life Manager:

“…Mr Holmes would have been aware that although we do have actual fund switch forms we have always been perfectly happy to accept either a simple letter or written instruction to switch funds from the client.”

(
The switch form Mr Holmes signed and dated 21 January 2003 was received and scanned into their automatic work distribution system on 29 January 2003;

(
Received post is not date-stamped as all incoming post is immediately scanned into the work distribution system.  All post is opened and scanned within the same area on the same day with the system automatically recording the date of receipt;  

(
Abbey Life have provided a print out from their computer records in relation to an item of post received on 29 January 2003.  Abbey Life “…confirm that the highlighted item of general work under the date of 29th January 2003 is Mr Holmes’ fund switch request form that was signed by him on 21st January 2003.”;

(
An incorrect effective switching date was originally used for the July 2003 switch due to an administrative error; 

(
Abbey Life held the same correct address for Mr Holmes since the Plan was set up in 1984.

13. In complaining to Abbey Life and then subsequently complaining to my office, Mr Holmes has submitted :

(
That he received a Fund Switch Form on 21 January 2003.  He says he returned the form the same day by first-class post via work but has nothing to evidence this.  He would have expected this form to have been received by Abbey Life at the latest by 23 January 2003, with his funds being varied the next day.  He comments that “errors can and have occurred in the past as evidenced by Abbey Life’s…” switching mistake (see paragraph 9);   

(
He assumes that the switch form was despatched to him as a result of his follow-up telephone conversation with Abbey Life on 17 January 2003;

(
The form allegedly sent by Abbey Life on 9 January 2003 has never been received by Mr Holmes;

(
Although Abbey Life may be right in saying that the form was scanned into their system on 29 January 2003. “where had the form been in the preceding six out of eight days?”;

(
If Abbey Life had sent out the Fund Switch Form on Thursday 9 January 2003, he should have received it no later than Saturday 11 January 2003.  Given its importance, Mr Holmes says he would have completed the form immediately “and in his scenario, would have expected it to reach Abbey Life by [Monday] 13/1/03 or, at the latest, by [Tuesday] 14/1/03.”  The required fund switch would then have taken place no later than Wednesday 15 January 2003;

(
He was aware that it was possible to switch funds by submission of a written letter rather than using the actual Fund Switch Form.  He says he preferred to use their actual switch form because it was simple and efficient to complete, “particularly for those [of us] who are familiar with it.”  With regard to Abbey Life’s submission that they are happy to accept switch instructions with a simple letter or written instruction he says that if Abbey Life:

“…are now suggesting that I should have submitted a letter of instruction in the first place then in hindsight, I can only concur.  Alternatively, if they are suggesting that I should have written following my telephone request for a form, then the implication must be that they would have advised a “belt and braces” situation which is something I was never aware of during my years with Abbey Life.”

(
On realising that he did not have any switch forms to hand, he instinctively rang Abbey Life to request a copy of the form by fax, so enabling him to raise photocopies for immediate and future use.  Upon telephoning on 9 January 2003, the administrator, Caroline Huggins, was adamant it was not company policy to fax switch forms.  He therefore:

“…presumed that, as an ex-employee, I was no longer eligible to make such requests and reluctantly accepted the administrator’s promise to post a form to me that day.”;

(
He was well aware that Abbey Life would only action fund switch requests once in receipt of the original signed instruction, rather than just a fax;

(
He says that:

“after 31 years with Abbey Life, I had no reasons to suspect that administrative standards were any less efficient than those which I had come to expect and previously took for granted.  Compared with other companies, Abbey Life’s administration certainly became the envy of the industry for a while during my time with them.  I am therefore highly sceptical as to why the most important request of my life was not completed in a timely fashion, particularly in view of the urgency I stressed to the Customer Services Department during my initial telephone conversation [of 9 January 2003].”;

(
That whilst he is aware that correspondence can go missing in the post, he has not experienced “any such losses during the 26 years [he has] lived [at the same] address.”

(
The date stamping of incoming post was a company requirement at branch level;

(
He did not chase for the switch form between 9 and 17 January 2003 due to work commitments and his belief that the requested switch form would arrive “by the very next postal delivery”;

(
He says that he has no record of either receiving a covering letter or compliments slip to evidence that he received a Fund Switch Form prior to that which he received with Abbey Life’s letter of 29 January 2003 (which he received on 31 January 2003).

CONCLUSIONS

14. Mr Holmes did call Abbey Life on 9 January 2003.  Whilst the work log record shows that Mr Holmes’ phone call was marked as a “General Enquiry” rather than as a “Request for Form” – as his call of 17 January 2003 was – I am satisfied that on the balance of probabilities Mr Holmes did request a fund switch form on 9 January 2003.  Abbey Life does not dispute this.  
15. I have no reason to dispute that Mr Holmes nevertheless did not receive the requested switch form.  While it is possible that Abbey Life did send a form which was lost in the post, to my mind the evidence points more to a failure on the part of Abbey Life.  It is significant that their computer record does not show that a form had been sent.  Thus on the balance of probabilities, I conclude that Mr Holmes was not sent a switch form after the 9 January 2003 telephone conversation.  Abbey Life’s failure to do this was maladministration.  As a result of this maladministration Mr Holmes was unable to switch his funds as early as he wanted to do so.  I have no reason to doubt Mr Holmes’ assertion that he would have completed the switch form and returned it straight away as he did when he eventually received it.

16. Turning to the delay between posting and receipt of the switch form, there is nothing to suggest that Mr Holmes did not post the completed switch form back to Abbey Life on 21 January 2003.  Indeed, the form is signed and dated 21 January 2003.  While Mr Holmes has implied that the form was subsequently lost within Abbey Life before being scanned into their system on 29 January 2003 and that Abbey Life have made other switching mistakes (see paragraph 9), Abbey Life have submitted that all post is opened and scanned in the same area on the same day.  Furthermore, they have provided a copy of their computer records, which they say confirms receipt of the switch form on 29 January 2003.  On the balance of probabilities, I am therefore satisfied that the form was posted on 21 January 2003 and received on 29 January 2003.
17. Although Mr Holmes submits that had Abbey Life issued the switch form promptly, the eventual switch would have taken place no later than Wednesday 15 January 2003, I prefer to work on the same timescale between posting and receipt of the form as was actually experienced.  Thus it seems unlikely that if Mr Holmes had received, signed and returned the switch form on Saturday 11 January 2003, it would have reached Abbey Life earlier than Sunday 19 January 2003.  Given that this falls on a weekend, in framing my directions, I have therefore assumed that the switch form would have been received on Monday 20 January 2003, with Mr Holmes’ fund being varied on Tuesday 21 January 2003.  
18. The difference between the value of the fund had it been switched on that day and the actual value which Mr Holmes later realised, was £11,158.49 which is the true measure of such loss as was caused by Abbey Life’s maladministration.  My direction takes account of this. 
DIRECTIONS

19. I direct that within 28 days of the date of this determination Abbey Life shall purchase for Mr Holmes an additional annuity using the sum of £11,158.49.  The annuity purchased shall be based on the same terms and conditions, including annuity rate, secured by Mr Holmes when he retired on 9 September 2003.

20. Payment of the annuity and tax free lump sum (if applicable) will be backdated to 9 September 2003 with interest being applied, calculated on the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

15 January 2007
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