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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N Bohanna

	Scheme
	:
	The Local Government Pension Scheme (LGPS)

	Employer
	:
	Sandwell Metropolitan Borough Council (Sandwell)


MATTERS FOR DETERMINATION

1. Mr Bohanna has complained that Sandwell refused to issue a Certificate of Protection of Earnings under Regulation 23(4) of the LGPS Regulations 1997 (as amended). He has also complained that Sandwell did not properly exercise its discretion to award additional service when he retired ‘in the interests of efficiency’ in November 2001.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

STATUTORY PROVISIONS

3. The Local Government Pension Scheme Regulations 1997 (as amended) usually provide for a Member’s pension to be calculated by reference to his final pay over his final pay period. Regulation 23 allows the Member to elect to vary the usual arrangements where a certificate of protection of pension benefits has been issued. A member is entitled to have such a certificate issued if, other than by virtue of his own circumstances, his rate of pay is reduced or the rate at which it may be increased is restricted.

4. A member is not entitled to be issued with a certificate under this regulation if the reduction in his rate of pay is temporary or arises as a result of the termination of, or a reduction in, a temporary increase in the rate of pay.

5. Regulation 52 (1) of the above cited Regulations empowers an employing authority  to increase the total membership of a member who leaves his employment on or after his 50th birthday. No such increase can be made if the Member is entitled on leaving to an ill health pension.
6. Regulation 6 of The Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2000 (the ‘Compensation Regulations’) sets out provisions which apply where a person: 

“(a)
ceases to hold his employment with a Scheme employer;

(b)
in respect of that cessation –

(i)
has not lost his right to a redundancy payment under Part XI of the 1996 Act by agreement under section 197(3) of that Act (agreements to exclude rights to redundancy payments on expiry of short fixed term contracts);

(ii)
may not count an additional period of membership under regulation 52 (power of employing authority to increase total membership of members leaving employment at or after 50) of the Pension Regulations; and

(iii)
either is not entitled to have his case considered for compensation under Regulation 7 or is so entitled but has not been awarded a credited period;

(c)
is over 18 and under 65 on the termination date;

(d)
if under 50 on the termination date, is entitled to count a qualifying employment of at least two years; and

(e)
has a total membership not exceeding 40 years.”

7. A decision to pay compensation in accordance with Regulation 6 of the Compensation Regulations can only be made by the Scheme Employer within six months of the termination date.

8. Regulation 7 of the Compensation Regulations provides for alternative discretionary awards for those aged 50 and over. To be eligible for such an award the recipient must, on the termination date of his pensionable service, meet specified requirements which include:

“(a)
he is  not be entitled to have his case considered for long-term compensation or retirement compensation under section 259 (compensation for loss of office) of the Local Government Act 1972 or under any statutory provision to similar effect;

(b)
that his total membership is not to be increased under regulation 52 of the Pension Regulations (power of employing authority to increase total membership of members leaving employment at or after 50) because of the terminated employment;

(c)
that he is not to receive compensation for the terminated employment under regulation 6 of these Regulations;

(d)
he is at least 50, but under 65 …”

9. Each employing authority is required to formulate, publish and keep under review the policy that they apply in the exercise of the discretionary powers under the Compensation Regulations that I have described above. If the authority decides to change that policy, it must publish a statement of the amended policy within one month of the date of its decision. The authority must not give effect to any policy change until one month has passed since the date of publication of the statement about that change. 

10. In formulating and reviewing their policies the authority must:

“(a)
have regard to the extent to which the exercise of their discretionary powers (in accordance with the policy), unless properly limited, could lead to a serious loss of confidence in the public service; and

(a) be satisfied that the policy is workable, affordable and reasonable having regard to the foreseeable costs.”

MATERIAL FACTS

11. Mr Bohanna was employed in Sandwell’s Environmental Health and Trading Standards section. He was appointed to the post of Acting Consumer Services Manager in April 1994. In a letter to the Acting Director of the Environmental and Consumer Protection Department dated 4 March 1994, Mr Bohanna said,

“Further to your memorandum of 1st March 1994 concerning the interim management structure proposed for the Department. I write to inform you that I would wish to be considered for the post of Acting Consumer Service Manager as detailed in the draft job description forming part of the report on interim management arrangements …”

12. Mr Bohanna says that this post was originally intended to be for a period of 6 to 12 months.  In the event, the appointment lasted for a period of three years, at the end of which Mr Bohanna was redeployed to a permanent position of Deputy Area Manager. He had applied for the permanent post but was unsuccessful.

13. The following table shows, in Column 2, what Mr Bohanna’s rates of pay would have been had he not been appointed to the acting post. Column 3 shows the salary applicable to the Acting Post:

	(1)
	(2)
	(3)

	Date of salary change
	Salary if not acting up
£
	Salary of the Acting Post
£

	1 April 1994
	26, 961
	29,910

	1 July 1994
	27,501
	30,507

	1 June 1995
	27,987
	31,674

	1 April 1996
	28,800
	33,261

	1 April 1997
	29,520
	34,785


14. Mr Bohanna describes this period as extremely stressful and traumatic. He has explained,

“In November 2000 following a family bereavement and a diagnosis of a serious nerve condition I found myself in a working environment, following the appointment of another officer into the post of Trading Standards Manager, which I found to be intolerable due to the stress and anxiety which I experienced.

I was unable to function within this environment and found it necessary to take sick leave from the service. In November 2001 I was able to take early retirement on the grounds of efficiency of service and I left the employment of Sandwell for health reasons.”

15. Mr Bohanna first approached Sandwell about a Reduction in Pay Certificate, an increase to his period of Scheme membership on termination of employment and ill health retirement in January 2001. Sandwell responded on 23 February 2001. Sandwell said a Reduction of Pay Certificate could not be considered because Mr Bohanna had been ‘acting up’ in the post of Consumer Services Manager, i.e. it had been a temporary post. 

16. As to increasing his Scheme Membership on termination of employment, Sandwell referred Mr Bohanna to its Statement of Policy and said that, because he was aged 50, there was no scope for it to consider increasing his Scheme membership.

17. Sandwell’s Statement of Policy states:

“Increase to period of scheme membership on termination of employment (Regulation 52)

The Council has the discretion to increase (augment) scheme membership on termination of employment by a maximum of 62/3 years for members who are aged 50 years and over. If retirement is through redundancy or in the interests of efficiency, this can be used as an alternative to awarding “compensated added years” under the existing Discretionary Payment Regulations 1996 (these regulations remain unchanged).

The Council will consider each specific case equally and fairly on its own merits. The discretion will only be exercised in cases of redundancy or efficiency provided that it is in the Council’s interests to increase the period of scheme membership.”

18. Sandwell said it had referred Mr Bohanna’s request for ill health retirement to its Occupational Health Unit. The Occupational Health Unit did not support Mr Bohanna’s application for ill health retirement. This is not a matter which forms part of my investigation. 

19. In response to further enquiries from Mr Bohanna, Sandwell wrote to him on 10 May 2001. It reiterated the point it had previously made about a Reduction in Pay Certificate, i.e. that it did not apply where the post in question had been temporary. About an increase to Mr Bohanna’s Scheme membership, Sandwell said,

“As you pointed out in your letter, Reg. 52 does give a discretion for augmentation to be used for employees aged 50 and over as an alternative to the award of compensated added years, however, this discretion has not been applied by the Council in the past due to financial restrictions. Further, it is unlikely that the Council would consider using the discretion at this time in light of the policy decision to raise the age limit to 55 before an employee can be considered for crediting with additional periods of pensionable service.

You have the right of appeal against the application of the Pension Scheme to the Secretary of State for the Environment, however, because the award of augmentation is discretionary, any appeal could only be on the grounds that the regulations have been applied differently to you than to other members. This would not be the case if the Council shows they have applied the discretion consistently in previous cases.”

20. Sandwell wrote to Mr Bohanna again on 7 September 2001 reiterating its position about a Reduction of Pay Certificate and saying that the fact that Mr Bohanna’s former position had lasted for three years did not make it a permanent position.  Sandwell said that it had been made clear to Mr Bohanna, at the time he took up the post, that it was a temporary post. 

21. As to increasing Mr Bohanna’s Scheme membership, Sandwell said,

“To answer this question, I have again consulted Sandwell’s Pension Scheme Administrators. I am informed that the discretion that this regulation allows has never been used and, therefore, has not been applied any differently to you.

With reference to the statement … “it is unlikely that the Council would consider using the discretion at this time in the light of the policy decision to raise the age limit to 55 …”, I would like to take this opportunity of clarifying that the facility referred to here is actually regarded as “compensatory added years”, rather than augmentation, and is therefore covered by a different regulation.

However, I have spoken with the Head of Human Resources who informs me that because the Leader/Deputy Leader’s Cabinet Advisory Team has firmly indicated that for budgetary reasons they do not wish to vary/enhance the current early compensated retirement packages, they will similarly not wish to use their discretion given to them in Regulation 52.

The Council’s position is therefore, I believe, clear in so far as there is no possibility in the foreseeable future for added years to be made to your reckonable service, i.e. even taking into account your own particular circumstances.”

22. Sandwell maintained its position in subsequent correspondence but sought a decision from the Cabinet Member for Corporate Services (the Cabinet Member), on 6 December 2001, on Mr Bohanna’s request to have additional service allotted to him. A report was prepared for the Cabinet Member. This outlined the background to Mr Bohanna’s case and stated that the current Council policy stipulated that additional years could only be awarded to members aged over 55 with a minimum of 15 years’ service. The report explained that Mr Bohanna had 27 years’ service but failed to qualify on the grounds of age. The report recommended consideration be given to the particular circumstances of Mr Bohanna’s case and for an exception to be made to the Council’s policy. The report also went on to outline the cost implications of awarding five or six additional years and explained that there was no provision within the Environmental Health and Trading Services budget to meet the additional costs. The report stated that ‘a reduction in the monies available to redeploy to the front line would adversely impact upon the efficiency gain providing the opportunity for retirement’. Mr Bohanna says that this report was withdrawn at his request. Sandwell have checked the minutes of the Cabinet meeting and say there is no record that the report was withdrawn.
23. The report included extracts from a statement prepared by Mr Bohanna in support of his claim. Mr Bohanna referred to his long service with Sandwell and said,

“I managed the service during a very traumatic and stressful period during which time the service suffered approximately 50% cuts in operational budgets and was downsized significantly. I managed the integration of the service into a new department and subsequently its integration with Environmental Health Services in 1997 and the consequential co-ordination of a fragmented trading standards service with an Area structure.

I now find myself, due to circumstances beyond my control in a working environment that is intolerably stressful to the point where I am off on sick leave with my health adversely affected by my situation at work. In 1996 I suffered a similar stressful illness due to pressures of work at that time. I feel that to continue in that environment would seriously affect my health.

I am consequently denied the opportunity of my colleagues to continue at Sandwell in the profession for which I have extensive training and experience over almost a 27 year period.

I am not therefore able to continue to accrue working years and consequential benefits … At this current time I do not know whether I will ever be in a situation to take up any gainful occupation in the future.

As a direct result of these circumstances, my pension benefits would be seriously affected …

I feel disadvantaged in this respect due to circumstances totally out of my control …”

24. The Head of Environmental Health and Trading Standards (the Head of Services) did not entirely agree with Mr Bohanna’s statement and the report referred to his statements that:

24.1. Mr Bohanna’s references to managing the integration of the service could be seen as ‘misleading and possibly an exaggeration’. 

24.2. Morale within the service was higher over the previous two years. 

24.3. He did not agree that Mr Bohanna had been denied the opportunity to continue with Sandwell. Mr Bohanna had not been denied this opportunity but had chosen to retire and would have been welcome to return to work at any time.

25. The Cabinet Member wrote to Mr Bohanna on 21 February 2002. She that she did not feel that his circumstances warranted the exercise of Sandwell’s discretion to award additional service. She also reiterated the view that Mr Bohanna’s circumstances did not comply with those necessary for the issue of a Reduction in Pay Certificate. The Cabinet Member also said that she had asked the Occupational Health Unit to review its decision not to support ill health retirement in Mr Bohanna’s case and this view had been confirmed.

26. Mr Bohanna appealed through the Scheme’s Internal Dispute Resolution (IDR) procedure. A Stage One decision was issued on 23 May 2002.  The Appointed Person was of the opinion that Mr Bohanna had not suffered a reduction in pay within the meaning of Regulation 23 (see paragraph 3).  About the discretion to award additional service, the Appointed Person said,

“I do, however, have an outstanding issue with the discretionary powers to award a service credit under Regulation 52. I am aware of the report submitted to the Cabinet member for Corporate Service on 3 December 2001. However, I am not aware as to why specifically the Council felt it could not support the exercise of discretion in your case, as it appeared to be pending at the time of your submission to me. I believe you are entitled to a written explanation from the Council setting out why they would not support your application in this area and the Council should provide you with this …” 

27. Following the issue of the Stage One decision, the Cabinet Member wrote to Mr Bohanna on 14 June 2002. She said,

“I would comment as follows:-

· Augmentation under Regulation 52 is entirely at the discretion of the employing authority.

· [Sandwell] has as a result of its review of its early retirement policies (in 1997) amended its policy on additional years. In the same review a decision was also taken that the Council would not implement Regulation 52 save in some exceptional circumstances.

· Having heard and considered the events leading up to your early retirement I cannot see that there are any such circumstances given that:-

(1)
Occupational Health did not support medical retirement.

(2)
You indicated at our meeting on 25 January 2002 that you did not wish to consider any option of redeployment when Occupational Health indicated that this could be an option.

(3)
Following your return to your substantive post there has been no detriment to your remuneration level. The structural changes have affected your desired “potential” for career development and advancement.

(4)
The Council by agreeing to Early Retirement in the Interests of the Efficiency of the Service has implemented immediate payment of benefits without actual reduction due to retirement before normal retirement age.

(5)
There is no redundancy situation.”

28. Mr Bohanna referred his case to the Secretary of State under Stage Two of the IDR procedure. He asserted that, although his post had been envisaged as temporary at the outset, it had in effect become permanent and therefore he could be considered under Regulation 23. Mr Bohanna asserted that Sandwell had fettered its discretion to award additional service. He also said that Sandwell’s policy statement did not refer to the ‘exceptional circumstances’ mentioned in the Cabinet Member’s letter. Mr Bohanna referred to his own significant health problems, including stress, anxiety and depression and a peripheral neuropathy which was under investigation.

29. Mr Bohanna said that the only reason he had applied under Regulation 52 for additional service was because he had been prevented from applying under the Compensation Regulations. He referred to Sandwell’s policy statement on how that policy was to be applied and, in particular, to the requirement for an employee to be over the age of 55 to be considered. Mr Bohanna said that he believed this was a fettering of Sandwell’s discretion. In response to enquiries from the Secretary of State, Sandwell submitted a copy of the policy statement and said that it had never applied Regulation 52.

30. The Statement of Policy to be followed in applying the Compensation Regulations reads:  

“The Council has the power to award additional pensionable service to an employee who is prematurely retired by reason of redundancy or efficiency of the service.

Where an employee is retired by reason of redundancy or efficiency of the service the Council will consider awarding an additional period of service. The following criteria will also apply:-

a.
The Employee must be aged 55 or over.

b.
The award of service to be based on a sliding scale based on continuous pensionable local authority service …”

31. A Stage Two decision was issued on 26 March 2003. The Secretary of State found,

31.1. Sandwell’s decision not to award a Reduction of Pay Certificate was correct,

31.2. It had not been shown that Sandwell had exercised its discretion reasonably in deciding not to award Mr Bohanna additional service and that it should reconsider its decision.

32. The Secretary of State noted that Sandwell had discretion to award additional service under both the LGPS Regulations and the Compensation Regulations. He considered that his powers under the IDR procedure did not extend to considering how the discretion under the Compensation Regulations was exercised and he had not therefore considered that aspect. He noted that Mr Bohanna had not referred to these Regulations in his appeal.

33. The Secretary of State’s decision included the following statement,

“The Secretary of State finds that it has not been fully explained, what matters were taken into account, and why, in view of their policy statement, the Council do not appear to have fully considered your circumstances. The Secretary of State further notes that the Council’s policy statement with regard to regulation 52, makes no reference not to consider an increase in membership for employees under the age of 55. Furthermore, inclusion of such a blanket age restriction in a policy statement, in all cases, irrespective of individual’s merits or particular exceptional circumstances, would appear to fetter their discretion. It appears that the council were adopting the same approach as in their policy statement for awards of a credited period under the discretionary provisions in the 2000 regulations.

… your application was put forward in a report … dated 6 December 2001. [The Secretary of State] notes that the report contained details of resource implications should an award of added years be granted, and also your comments that you wished to be taken into account. The report stated that there was no provision within the target budget to meet the costs that would be incurred. Also included in the report was a statement “… following a review of the early retirement policies in 1997, the Council decided that primarily for budgetary reasons, to alter its early retirement policies … any additional years service could only be given to employees who are at least 55 years of age …”. The Secretary of State notes that the council’s policy statement … makes no reference to age 55 in relation to regulation 52 … However, he finds that the council did reconsider your application …”

34. The report referred to the letter from the Cabinet Member, dated 21 February 2002, and said,

“The Secretary of State finds the explanation to be unsatisfactory because it does not specifically explain how they reached their decision. Whilst the decision may not have been arbitrary or irrational, he finds that it has not been shown that the council did take into account all the relevant facts of your case, and disregarded irrelevant facts. He considers that it would not be unreasonable for the council to explain what was taken into account and how the decision was reached.

The Secretary of State finds that the council must consider your case fully, taking into account matters which are relevant, including any budgetary restrictions, and excluding matters which are irrelevant, and they must issue a decision letter which explains why they have reached that decision.”

35. Sandwell believed that the Cabinet Member’s letter dated 14 June 2002 had given a detailed explanation for its decision and it re-sent this letter to Mr Bohanna on 11 April 2003. It takes the view that it was not required to ‘reconsider’ Mr Bohanna’s case, rather it was required to ‘justify’ its decision.

36. Sandwell states that it does ‘not implement Regulation 52 save in exceptional circumstances’. It also says that it has never exercised its discretion under Regulation 52.

MR BOHANNA’S POSITION

37. Mr Bohanna takes that view that his post as Acting Consumer Services Manager should not be considered a temporary post because it lasted for three years. He argues that this would bring him within the provisions of Regulation 23 and Sandwell should have issued a Reduction in Pay Certificate.

38. Mr Bohanna says that he was forced to apply under Regulation 52 for an award of additional service because Sandwell would not consider him under the Compensation Regulations. He argues that Sandwell’s application of a minimum age of 55 amounts to a fettering of its discretion under the Compensation Regulations. Mr Bohanna also considers that Sandwell’s reference to ‘exceptional circumstances’, which is not contained in its policy statement, amounts to a fettering of its discretion under Regulation 52.

39. Sandwell’s personnel policy on ‘Acting Up’ states that such provision might be appropriate when it is unlikely that the post will be filled immediately or is subject to review or restructure ‘in the near future’. Any situation which is not within the definition of ‘near future’ cannot be considered temporary. In Mr Bohanna’s case, his appointment lasted for three years and clearly falls outside the definition of ‘near future’. His position should therefore, by default, be considered permanent for the purposes of Regulation 23.

40. His position should not be judged by what the situation looked like on the surface but what his actual experience of the post was. For example, the scale attached to the acting post was not the true scale for the work he did, which was, for all intents and purposes, the same as the previous Chief Consumer Services Officer. When he took on the role in April 1994 it was on the basis that it was a temporary role for a period of 6 to 12 months at most. He did not receive a contract of employment or conditions of service agreement for the acting position. In the absence of such documents, the duration of the post indicated to him by the Head of Service and Deputy who interviewed him should be considered part of his contract. The duration of his acting appointment was three times that of the period represented to him at interview.  Sandwell are in breach of his ‘acting employment contract’ which would constitute grounds for consideration of the post to be made permanent in law.
41. An employer can only extend temporary contracts to a certain level before a temporary contract becomes permanent – he believes the period to be 6 to 12 months.
42. Where a temporary increase in salary has been in place for over three years and there are no plans to change that situation in the foreseeable future, it could be argued that this constitutes a permanent increase in pay in terms of custom and practice.

43. Mr Bohanna acknowledges that an individual who takes on an acting role will envisage that the increase in salary will come to an end if he has to revert to his substantive post. However, when he took on the acting role, he only envisaged that it would last for 12 months at most. For the purposes of Regulation 23, his temporary increase in salary should be regarded as permanent.
44. As part of the restructure, he did not revert to his substantive post but was re-deployed.

45. He does not recall receiving a letter of appointment and the absence of such a document further reinforces the idea that he was only intended to undertake the acting up role for a short time.

46. His experiences following the restructuring exercise have had an adverse effect on his health. (Mr Bohanna has made a separate application for ill health retirement.) His only option was to apply for early retirement. He wished to continue in the employment for which he had twenty seven years’ experience and professional training. A post outside trading standards would not be suitable for him but to take a post within trading standards with Sandwell would put his health at risk.
CONCLUSIONS

Certificate of Protection of Earnings 

47. Regulation 23 specifically excludes a certificate from being issued where a reduction in a member’s rate of pay is the result of the termination of a temporary increase in the rate of pay. The reduction in Mr Bohanna’s pay caused by the cessation of the post of Acting Consumer Services Manager was caught by that provision even though the appointment eventually lasted three years instead of the six months he had envisaged.  I am not persuaded that the length of time for which Mr Bohanna’s acting up role lasted is sufficient to set aside the specific provisions of Regulation 23.

48. A person who occupies an Acting post must always envisage that any salary increase associated with that move will be lost if he has to revert to his substantive post or, on cessation of the acting role is redeployed to a post at his substantive level.  Had Mr Bohanna been unhappy to continue with the arrangement it would have been open to him to have declined to continue.  I conclude from the conduct of the parties that the continuation of that acting arrangement beyond such shorter period as may originally have been envisaged was by mutual agreement.

49. The law which I suspect Mr Bohanna has in mind when making the comment I have set out in paragraph 41 does not prevent the extension of temporary contracts.  Some protection provided by the law is dependent on a minimum period employment having passing and it used to be the case that claims for unfair dismissal could not be brought if some fixed term contracts were not renewed.  Generally the law has been amended to remove those exemptions from the protection that applies.  But that is not the same as saying there is a limit on extending temporary contracts. 
50. I find therefore that Sandwell applied Regulation 23 correctly. I do not uphold this part of Mr Bohanna’s complaint.

Additional Service under Regulation 52 

51. Regulation 52, which empowers the employing authority (Sandwell) to increase the total membership of a member who leaves employment on or after his 50th birthday,  is a discretionary power. So too is the power available under the Compensation Regulations.

52. The only difference between the two sets of regulations from Mr Bohanna’s point of view was that Sandwell had a stated policy of only awarding additional service under the Compensation Regulations to individuals over the age of 55. This did not apply to applications under Regulation 52, where the stated policy was to ‘consider each specific case equally and fairly on its own merits’.

53. There was, however, a catalogue of errors in considering Mr Bohanna’s application for additional service to be awarded under Regulation 52. That is mainly because Sandwell were muddled about the difference between its two policy statements and when each applied.

54. Sandwell’s consideration of the exercise of its powers under Regulation 52 has clearly not been proper. The report to the Cabinet Member purported to be about whether to exercise powers under Regulation 52, as did the subsequent correspondence from her, but referred to qualification criteria (age 55 or over with at least 15 years’ service) which applied, not to Sandwell’s policy under Regulation 52, but to the policy on the Compensation Regulations.

55. Sandwell’s letter of 7 September 2001 had sought to suggest that its original decision (taken without any reference to the Cabinet Member) had been a reference to what it described as ‘compensatory added years rather than augmentation’. That letter then went on reject Mr Bohanna’s application on the grounds that the Council had previously ‘firmly indicated’ that it did not wish to exercise its discretion under the Compensation Regulations for ‘budgetary reasons’ and that this would equally apply to Regulation 52. This obviously contravenes Sandwell’s stated policy on Regulation 52.

56. The eventual outcome of Sandwell’s deliberations has been not to award additional service under Regulation 52 because;

· The Occupational Health Unit had not supported an application for ill health retirement,

· Mr Bohanna did not wish to consider any option of redeployment,

· There had been no detriment to Mr Bohanna’s remuneration following his return to his substantive post,

· Sandwell, by agreeing to retirement in the interests of efficiency, had implemented immediate payment of his unreduced benefits before normal retirement age,

· There was no redundancy situation.

57. None of those reasons had anything to do with Mr Bohanna’s age. Thus, I conclude that it is not because of any misapprehension on the part of Sandwell that age was a factor that Mr Bohanna has not been given an award under Regulation 52.

58. One of the factors reasons advanced by Sandwell, as I have listed them in paragraph 56, gives me some cause for concern; that being the reference to the Occupational Health Unit’s view on whether ill health retirement could be supported. Had Mr Bohanna retired on grounds of ill health, there could be no increase of membership awarded to him under Regulation 52. It is difficult to see that such lack of support is therefore a reason against finding that there were no exceptional circumstances.

59. What Sandwell failed to do, in the Cabinet Member’s letter of 14 June 2002, was to explain why the circumstances which Mr Bohanna was putting forward were not exceptional. I find it astonishing, but perhaps should not do so, in view of the inept way in which the matter had been handled earlier, that when the Secretary of State drew attention to that deficiency the Council simply repeated the error.

60. I note too that, on 10 May 2001, Sandwell had told Mr Bohanna that the only ground on which he could appeal to the Secretary of State against the refusal to award a discretionary augmentation was if the regulations had been applied differently to him than to other members. I can see no legal basis for such a statement, which is yet another example of maladministration on the part of Sandwell.

61. Nevertheless, despite the catalogue of maladministration on the part of Sandwell in the way it dealt with his application to increase his membership of the Local Government Pension Scheme, I am far from convinced that such enhancement should have been offered to him, using the powers under Regulation 52, in circumstances where he could have continued to work at the salary of his established post but where he chose instead to take early retirement. Undoubtedly he has suffered a great deal more hassle in obtaining a coherent view as to why Sandwell felt he should not receive such a benefit and at times he has been given reasons which do not withstand scrutiny. However, had a reasonable decision maker reasonably considered the matter without the errors exhibited by Sandwell, the same end point is likely to have been reached.

Application of the Compensation Regulations 

62. As Mr Bohanna has pointed out, Sandwell’s Statement of Policy on the application of the Compensation Regulations does fetter its discretion by importing a requirement that that Employees must be over 55 years of age and seemingly admitting of no possibility of overriding that requirement no matter how compelling the circumstances. I am therefore directing Sandwell to review and amend that policy and then to reconsider Mr Bohanna’s circumstances as though his application had fallen for consideration under the revised policy.

DIRECTIONS 

63. To redress the injustice (in the form of distress and inconvenience) caused by their maladministration, Sandwell shall, within 28 days of this determination, make a payment of £300 to Mr Bohanna.
64. Within three months of this determination, Sandwell shall revise its statement of its policy of considering applications under the Compensation Payments so as to remove the fettering of discretion inherent in the present statement. Within 56 days of adoption of the revised policy, Sandwell shall reconsider Mr Bohanna’s application as though the revised policy had been in force at the time when he first sought such a decision.

DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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