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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr T H Woodman

Scheme
:
BMW (UK) Operations Pension Scheme (formerly Rover Group Pension Scheme ) (the "Scheme")

Trustees
:
BMW (UK) Trustees Limited (formerly Rover Group Trustees Limited (the "Trustees")

MATTERS FOR DETERMINATION 

1. Mr Woodman alleges  that the Trustees of the Scheme misled him with regard to the rate of early retirement reduction factor that would be applied to his transferred-in benefits when he took voluntary redundancy in July 2000. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES

3. The Scheme is governed by a Supplemental Definitive Deed and Rules dated 23 July 1998. Rule 11 provides,

Early Retirement at company's request

"(d) The Early Retirement Pension for a Member to whom sub-rule (a) of this Rule applies and who retires on or after 1st July 1995 at the request of the Principal Employer (which includes the Member taking voluntary redundancy) will be of an amount calculated under Rule 10 (Pension on retirement at Normal Retirement Date) reduced by an amount decided by the Trustees in accordance with the advice of the Actuary provided that:-

(i) if the Member has not reached age 55 years at the date on which he retires, the reduction for early payment will only take into account the period until his 55th birthday."

4. Provision 26 of the Trust Deed states, amongst other things:

Transfers from other schemes

"(a) If an Active Member is entitled to benefit under an Other Arrangement the Trustees may, subject to any undertaking given to the Board and in accordance with the provisions of the Other Arrangement and at the written request of such member:-

(i) accept any cash sum or other asset that the Transferor may be authorised to pay or transfer to them in respect of, or in substitution for, the Member's benefits under the Other arrangement;

…and following acceptance the Trustees will confer on the Member such rights and benefits under the Scheme as they decide after considering the advice of the Actuary...

(e) The Trustees may in their absolute discretion decide that any assets received by way of transfer under this Clause, and the assets from time to time representing them, will be held separately from all other assets of the Fund and will be used to provide the whole or part of the benefits granted in respect of the transfer…"

OTHER EXPLANATORY LITERATURE

5. Extract from Explanatory Booklet (August 1998) 

- 'Benefits Paid at Retirement'

Retiring with the company's consent

If you are retiring with the company's agreement you can have a full pension from the age of 55 onwards. If you retire before you are 55 then the pension is reduced by 6% for each year between the date you retire and your 55th birthday.

Retiring at the company's request

If the company asks you to retire early (including voluntary severance), we work out your pension as if you had retired with the company's consent. But you will also get a bridging pension regardless of how old you are. The bridging pension is only paid until you reach state pension age. If you are under 55 the bridging pension is reduced by 7.5% for each year between your retirement date and age 55.

6. Transfer-in Quotation letter. 

Mr Woodman received similar letters prior to requesting each transfer into the Scheme in September 1995. A note to each stated:

"Should you retire from the Company before you reach age 65, with an entitlement to an immediate early retirement pension, your immediate pension will include any benefit from this transfer. The benefit will be the pension quoted…above, increased to your date of early retirement, reduced to take account of early payment."

7. On joining the pension scheme, Mr Woodman would have been issued with a copy of the then current scheme booklet 'Your Guide to a Secure Retirement'. This read:

"If you are entitled to benefits from other pension schemes, it may be possible to transfer their value into the Scheme. If you transfer benefits into the Scheme you will be credited with extra pension in accordance with calculations approved by the Scheme's Actuary".

BACKGROUND

8. Mr Woodman, who was born on 31 July 1945, joined the Rover Group on 9 January 1995. 

9. He made arrangements to transfer previous pension rights held with Allied Dunbar and BOC Pensions into the Scheme.

10. In October 1996 a sum of £41,706.81 was received from Allied Dunbar. He was advised on 11 October that this would provide him with a guaranteed additional pension of £5,472.64 p.a. at Normal Retirement Date. This amount would increase before that date at the lesser of 5% per annum compound or the movement in the Retail Prices Index over  the period to Normal Retirement Date.

11. A further £951.28 was received from BOC Pensions in December 1996. He was advised on 11 December that this would provide a guaranteed additional pension of £64.32 p.a. at Normal Retirement Date with similar  inflationary increases.

12.  During his period of membership of the Scheme, Mr Woodman received a number of annual benefit statements which showed the value of his deferred pension accrued to date and also the immediate early retirement pension value on the assumption that he retired with company consent. It is possible to determine from the statements issued at October 1998 and October 1999 the  differing early retirement reduction factors used for his main scheme benefits (6% p.a. for each year retirement is before age 55) and his transferred-in benefits (4% p.a. for each year retirement is before normal retirement date.)

13. Mr Woodman retired at the company's request (voluntary redundancy) with effect from 14 July 2000. 

14. During July 2000 he wrote to Rover Pension Services Ltd:-

'...I was under the impression that if I left the Rover Group Scheme by taking early retirement with the company's consent that I would not incur a penalty. Any penalties incurred under the scheme would be met by the Rover Group.

I attended a conference in May 2000 concerning this issue where we were again reassured that if we took early retirement that the company would honour penalties occurred (sic) on the pension. 

I have now been informed that whilst I am not incurred (sic) penalties on my Rover Pension Scheme in taking early retirement that penalties have been incurred on the transferred benefits of the scheme by me taking early retirement. I was never informed of this or its possibility and had never been advised by the Rover Group Pension's advisers that I should seek independent financial advice.

It should have been made clear to me that if I chose to take early retirement that the company would meet any penalties incurred in the Rover Pension Scheme, but not on any transferred in benefits and that was not made clear to me.'

15. Mr Woodman later clarified in a letter dated 27 July 2004 that the conference that he was alluding to was organised by the Joint Trades Unions to report back on negotiations regarding redundancies. He says that there was no management representative present. He also says that whilst it was said that no early retirement reduction would apply to the over 55’s, no specific reference was made to benefits transferred in.

16. Rover Pensions Services responded on 4 August 2000:-

'I notice that you refer to the reduction as a penalty but may I explain that the reason for the reduction is that the transferred in pension was quoted as being payable from your 65th birthday. Clearly it would cost the scheme to pay the pension from an earlier date and therefore a reduction has to be applied.

For members retiring from service the pension built up by way of service with Rover is not reduced for members retiring after 55 years of age; a 6% p.a. reduction applies for those between 50 and 55. 

However, the Company does not finance the same early retirement terms with regard to the transferred in pension. The reason for this is that the funding for these benefits is provided by the previous employer.'

17. At Internal Disputes Resolution Procedure ("IDRP") stage one, the Appointed Person wrote:-

"There are a number of significant differences between the benefits derived from your pensionable service with Rover Group and those derived from the transfer value paid to the Scheme:

(a) The trust deed and rules impose different methods of calculation.

(b) Benefits arising from your service with Rover Group are on a final salary basis and the promise is met by the employer contributing whatever is necessary, over and above employee's contributions, to pay the amount promised. Transfers in, on the other hand, are dealt with as a money purchase benefit which is dependent upon the amount of the transfer and the subsequent rate of inflation.

(c) Since the transfer value reflects your service with a previous employer, the Scheme does not seek to link the amount of pension to your service or final salary with Rover Group.

(d) The enhanced benefits offered by Rule 11 on early retirement are directly linked to service with Rover Group and are only applicable to the final salary benefit. For the reasons set out above, no such beneficial treatment is applied to the money purchase benefit derived from a transfer. This was made clear in note 3 to the quotation which states that although the guaranteed amount of pension at the outset would be increased up to your date of retirement, it would be reduced to take account of early payment." 

18. The Rules and Security Committee of the Trustee considered the complaint at IDRP stage two. They wrote to Mr Woodman on 20 March 2001:

"Benefits arising out of actual pensionable service with the Rover Group are fundamentally different from those arising out of a transfer payment into the scheme representing service with other employers. The approach adopted by the Scheme's rules in the case of these benefits is quite separate and is dealt with under Rules 11 and 26 respectively.

The quotation dated 11 September 1995, which was accepted by you, deals specifically with the benefit entitlements which would arise under the Scheme in respect of the transfer value which was available. There is no indication in the quotation in this document that this treatment would be altered, in any circumstances, to bring it into line with any special terms which might be available on voluntary redundancy in respect of benefits arising out of your actual pensionable service with the Rover Group.

The Committee is satisfied that the Scheme has never produced any document or given any indication that there would be any enhancement or special terms applicable to transferred-in benefits on redundancy or early retirement."   

CONCLUSIONS

19. The booklet 'Benefits Paid at Retirement' sets out the way that benefits are calculated under the main Rover Group Pension Scheme and this follows the provisions of the Trust Deed and Rules.

20. The Transfer-in quotations that Mr Woodman signed in September 1996 indicate how his transferred-in benefits would be treated if he retired early. The information given does not appear to have been incorrect. It is possible that more detail could have been given, but I accept that it is  difficult to cater for all possible eventualities without making the document very complex.

21. The decision to transfer benefits into the scheme was Mr Woodman’s  own as was the decision to avail himself of the Voluntary Redundancy terms. On each occasion it would have been open to him to seek independent financial advice. There was however no obligation on the scheme to proffer advice to him. 

22. Mr Woodman says that he was 'under the impression' that early retirement factors would not be applied to his pension. He also refers to a conference in May 2000 where he was reassured that early retirement factors would not be applied to his pension. Mr Woodman says that this was organised by his union and that no Employer representatives were present. The Trustees say that they were not represented. 

23. Mr Woodman has not provided any evidence to show that he was given misleading information by the Trustees or that his benefits have been calculated other than in accordance with the Trust Deed and Rules and with the information provided to him before he transferred his benefits into the scheme.

24. I do not uphold the complaint against the Trustees.

DAVID LAVERICK

Pensions Ombudsman

15 October 2004
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