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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

Applicant
:
Mr P J Taylor

Scheme
:
Prudential Personal Pension Plan

Respondent
:
The Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION 

1. Mr Taylor complains that Prudential failed to advise him that it was possible to commence payment of his Protected Rights benefits at age 60. As a consequence these benefits were not put into payment until shortly before Mr Taylor’s State Retirement Age which he says has caused him financial injustice.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS 

3. Clause 5 of the Personal Pension Schemes (Disclosure of Information) Regulations 1987 deals with Information to be made available to individuals :

“(1)
Subject to the provisions of  regulations 2 and 2A, the trustees of any scheme shall furnish in writing the information specified in Schedule 2, to the persons in the categories and in the circumstances specified in paragraphs (2) to (8).

(2) The information mentioned in paragraphs 1, 2 and 12 of Schedule 2 and, subject to paragraph (2A) below, the information mentioned in paragraph 2A of that Schedule  shall be furnished as of course to each member of the scheme except an excluded person at least once in every period of 12 months after the date of his becoming a member of it.”

4. Schedule  2 of the Personal Pension Schemes (Disclosure of Information) Regulations 1987  details the Information to be Made Available to Individuals : 

"2.(a)    As at a specified date 

(i) the value of the member's protected rights under the scheme, and

(ii) the value of the member's accrued rights (other than his protected rights) under the scheme. 

(b) Where the cash equivalent (calculated, at the date specified       for the purposes of sub-paragraph (a), in accordance with regulations 3 and 4 of the Personal Pension Schemes (Transfer Values) Regulations 1987) in respect of the transfer of the member's rights mentioned in sub-paragraph (a)(i) or (ii) or both would be different from the values to be specified under that sub-paragraph, that cash equivalent.”

MATERIAL FACTS

5. Mr Taylor was born on 14 January 1938. He established a Personal Pension Plan (the Plan) with Prudential on 23 May 1993 with a Selected Retirement Age of 65 (14 January 2003). The assets of the Plan consisted of both Protected Rights benefits and Non-Protected Rights benefits.

6. In February 1996 Mr Taylor, who at that time was employed by the Inland Revenue, took early retirement on the grounds of ill health and was granted an enhanced pension under the Principal Civil Service Pension Scheme.

7. In March 1996 Mr Taylor made enquiries to Prudential about his Plan benefits and consequently payment of Mr Taylor’s Non-Protected Rights benefits commenced on 15 May 1996.

8. On 24 June 2002 Prudential wrote to Mr Taylor advising him that his Protected Rights benefits were due to become payable from his State Retirement Date of 14 January 2003 and they provided an illustration of benefits. 

9. In late September 2002 Mr Taylor contacted Prudential for an up to date illustration of benefits. Prudential issued the illustration on 1 October 2002. The notes attached to the illustration advised that the Protected Rights benefits could have been paid after the age of 60.

10. Mr Taylor then wrote to Prudential asking why they had not advised him that it would have been possible to commence payment of his Protected Rights benefits when he reached the age of 60.   

11. In their reply dated 5 December 2002, Prudential said :

“When you transferred your benefits from the Ilford 1974 Pension Scheme to the Prudential Personal Pension Scheme in 1993 the state retirement age for men was 65 years old.

Therefore the protected rights element of your policy was set up with a termination date of 14th January 2003 to reflect this. 

The government legislation concerning retirement ages was altered effectively equalising the retirement dates for men and women. This meant that men could also retire from age 60 onwards.

As pension legislation changes frequently the Prudential do not issue letters to all pension policyholders whenever there is a change. I am sorry if you were not aware of this alteration in legislation.

The notes section on your annual statement contains information regarding protected rights.

The quotation you received dated 24 June 2002 was automatically issued as it was 6 months prior to the selected retirement date on your policy. This illustration was issued to show what you could receive if you elected to take your pension on 14 January 2003.”

12. Mr Taylor says that Prudential should inform policyholders when changes in legislation affect them. He also says that the last annual benefit statement he received was dated 6 February 1995. Mr Taylor maintains that because of his poor health he would have elected to take his Protected Rights benefits as soon as he could.

13. Prudential say that :

· having checked their records, they found that when Mr Taylor took his Non-Protected Rights benefits from the policy in 1996 his address had been corrupted and therefore he would not have received any annual benefit statements after this time. 

· when a part of the policy becomes annuity-paying their system could not be adjusted to reflect this and therefore addresses are deliberately corrupted in order to avoid incorrect data being issued. They say, however, that Mr Taylor’s address was corrected in 1999 and therefore annual statements would have been issued after this date for the Protected Rights Benefits until they became annuity paying in October 2002. 

· if Mr Taylor had asked to take his benefits at age 60 they would have advised him that he could.

· they are under no obligation to notify policyholders of changes in pensions legislation. In any event such legislation is in the public domain.  

· if Mr Taylor had commenced payment of his Protected Rights benefits in January 1998 an annuity of £909.60 per annum, escalating a 3% pa, would have been available. The annuity Mr Taylor took in October 2002 amounted to £1014.24 per annum. 

14. Prudential say that they are unable to provide actual copies of the annual statements which would have been issued to Mr Taylor after 1999 but have provided a sample statement. Page 5 of the statement which sets out information regarding Protected Rights benefits states ‘Please note your Protected Rights cannot be taken before age 60.’

15. Mr Taylor has provided my office with confirmation that his retirement income in 1996 amounted to a little under £7900 per annum. 

CONCLUSIONS

16. Mr Taylor says that he did not receive any annual benefit statements after 1995. Prudential accept that they did not issue statements for the period 1996 to 1999. This is non-compliance with the Personal Pension Schemes (Disclosure of Information) regulations 1987 and constitutes maladministration. 

17. Prudential say that statements were sent out annually from 1999 until the benefits came into payment in 2002. I have no reason to disbelieve Mr Taylor when he says that he did not receive any statements after 1995. It is seems to me to be too great a coincidence to believe that the statements were lost in the post three years in succession. The more probable answer is that they were not issued by Prudential in the first place.  

18. Prudential contend that Mr Taylor should have known about the changes in pensions legislation as such legislation is in the public domain. Whilst I can accept that such a change in legislation would be widely known within the industry I doubt that a member of the general public would necessarily be aware of such a change. The last statement Mr Taylor received in 1995 correctly advised him that his Protected Rights benefits could not be paid until he reached the age of 65. The legislation was amended to equalise the minimum age for receipt of protected rights benefits at age 60 with effect from 6 April 1996. Clearly, had Mr Taylor received the annual statements he would have been aware of the change in legislation however, in the absence of those statements, I see no reason why he should not have continued to believe that the information given to him in 1995 remained unchanged. 

19. Mr Taylor maintains that he would have elected to commence payment of his Protected Rights benefits as soon as reached 60 years of age. I have taken into account that he retired early from his employer in 1996 and was granted an ill health pension and shortly after arranged for payment of his Non-Protected Rights benefits from the Plan. I believe, on the balance of probabilities, that Mr Taylor would have opted to take his Protected Rights benefits at the earliest opportunity, this being when he reached the age of 60. 

20. The shortcomings, as described above, by the Prudential undoubtedly caused Mr Taylor to suffer injustice in the form of distress and inconvenience and I have made direction to compensate for this below.

21. Where a complainant has suffered an injustice, the remedy must be to try to put him back in the position he would have been had there been no maladministration. When Mr Taylor retired in 1996 his pension from his employer, together with his pension from the Non-Protected Rights portion of the Plan amounted to a modest £7900 per annum. Had Mr Taylor commenced payment of his Protected Rights benefits at the age of 60 he would have received additional income for each year between January 1998 and October 2002. The additional income he might have enjoyed would initially have amounted to £909.60 per annum which, with increases each year of 3% per annum, would have risen to approximately £1024 per annum by October 2002. In the event the additional income he began to receive in October 2002 amounted to £1014.24 per annum. Although that level of income per annum is not greatly different to that which Mr Taylor would have received earlier he has been denied the use of the additional income he was entitled to between 1998 and 2002, for which he should be compensated. I have made appropriate directions below.

DIRECTIONS

22. Prudential shall, within 28 days of the date of this Determination, pay to Mr Taylor the sum of £200 as compensation for the non-pecuniary injustice he has suffered in the form of distress and inconvenience, as set out above.

23. Within 56 days of this determination Prudential will arrange for Mr Taylor’s pension, in respect of his Protected Rights benefits, to be recalculated to the level it would have been if it had come into payment on 14 January 1998, and commence payment of the revised pension, backdated to 14 January 1998. The back payments shall attract simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman 

27 June 2005
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