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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M D Jackson

Scheme
:
Teachers' Pension Scheme - Prudential AVC Facility

Manager
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Jackson complains that Prudential’s sales representative advised her that paying additional voluntary contributions (AVCs) to Prudential was preferable to purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme and provides a full investment and advice service.  The Department for Education and Skills appointed Prudential as the sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Jackson was a teacher.  She attended a Prudential presentation at her school at some time in 1994.  Mrs Jackson states that she was interested as she had a 10 year break in service and her husband had recently been made redundant.  She invited the sales representative who made the presentation to her home to discuss pensions and maintains that he strongly advised her to pay AVCs in preference to PAY.  No records of this meeting survive, but Mrs Jackson states that an appointment was made for her to discuss the matter further.

5. On 13 January 1995 Mrs Jackson met with Mr P Burgess, Prudential’s sales representative.  Mr Burgess made a note of the meeting and gave Mrs Jackson a copy.  The note stated:

“Mrs Jackson wrote into Prudential for information on Teachers’ AVCs.  We discussed Mrs Jackson’s shortfall in her pension and using the ready reckoner it showed that 9% would be needed to cover shortfall.  Mrs Jackson agreed to pay 9% into TAVCs.”

Mrs Jackson states that Mr Burgess told her that paying AVCs was a better option than PAY.  Mr Burgess lived locally and was known to Mrs Jackson and her husband. She states that in view of this she did not question his advice.

6.
The “ready reckoner” referred to by Mr Burgess is a table issued by Prudential to its sales representatives, showing the maximum contribution that can be made at different ages without infringing Inland Revenue regulations.  9% is the maximum allowable.

7.
Mr Burgess also provided Mrs Jackson with a “personal quotation”, giving projections at 6%, 9% and 12% investment growth rates.  The quotation contained the following statement:

“These figures are only examples and are not guaranteed – they are not minimum or maximum amounts.  What you will get back depends on how your investments grow.

You could get back more or less than this.

All insurance companies use the same rates of growth for illustrations but their charges vary.  They also use the same rates to illustrate how funds may be converted into pension income.

Do not forget that inflation would reduce what you could buy in the future with the amounts shown.

Your pension income will depend on how your investments grow and interest rates at the time you retire.”

8.
Mrs Jackson retired in August 2003.  Mrs Jackson then discovered that had she allocated the same amount of her salary to the purchase of  PAY as she had used to make  AVCs, her pension would have been approximately £1,353 per annum more and her lump sum would have been increased by approximately £8,227.

9.
Mr Burgess states that it is very difficult for him to remember his conversation with Mrs Jackson.  He recalls that Mrs Jackson lived in the same village as him and asked for advice on AVCs.  Mr Burgess states that he always provided clients with Prudential’s booklet which included information about PAY.  Mr Burgess states that he would not have advised a client as to whether AVCs or PAY was the best option.

10. Mrs Jackson states that Mr Burgess did not provide her with a booklet.

PRUDENTIAL’S POSITION

11. Prudential considers that AVCs were an appropriate method of making good Mrs Jackson’s 10 year shortfall in pension provision.  The assurer feels that the literature provided by Mr Burgess made it clear that there was a risk element.  Prudential stated that although Mrs Jackson felt she was relying on Mr Burgess’s advice, she could have checked with the Teachers’ Pension Scheme or the scheme booklet.

CONCLUSIONS

12. Mr Burgess stated in his note of the meeting (paragraph 5) that a contribution rate of 9% would cover Mrs Jackson’s shortfall in service.  That was incorrect.  Mr Burgess had no way of knowing that paying AVCs at 9% would make up the pension lost as a result of a 10 year gap in service.  All the ready reckoner told him was that Mrs Jackson could pay AVCs at the maximum rate without overfunding her pension.  It appears from Mr Burgess’s note and Prudential’s response to Mrs Jackson’s application that there is some degree of misunderstanding on the part of Prudential.  Mr Burgess’s advice that AVCs would cover Mrs Jackson’s missing service was maladministration.  This maladministration cannot be excused by the warnings in the personal quotation (paragraph 7) as Mrs Jackson relied to her detriment on Mr Burgess’s specific advice which he confirmed in writing.  It is unreasonable to expect Mrs Jackson to have to check the validity of Mr Burgess’s advice with the Teachers’ Pension Scheme.

13. Having found maladministration by Mr Burgess in the advice he gave to Mrs Jackson regarding the shortfall in service, it is not necessary for me to consider whether or not he said that AVCs were preferable to PAY.

14. The statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of PAY by a teacher who is no longer in pensionable employment.  The Directions which follow reflect this.

DIRECTIONS

15. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Jackson and Prudential of the additional pension Mrs Jackson would have purchased, payable from the date of her retirement, if she had paid 9% of her salary between January 1995 and August 2003 to purchase past added years in the Teachers’ Pension Scheme.

16. From this amount Prudential shall deduct the payments of AVC pension already made to Mrs Jackson and advise her of the revised amount within 28 days of receiving the notification from Capita Hartshead Limited.

17. Subject to Mrs Jackson notifying Prudential of her decision as to whether or not she wishes her AVC pension to be converted to added years, such notification being made within 28 days of her receiving the last of the above notifications, Prudential shall, subject to Mrs Jackson assigning to them her interest in the AVC pension, set up an annuity for Mrs Jackson to provide the same pension and lump sum benefits from the date of her retirement that would have been available had she used her AVC contributions instead to purchase added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

28 September 2004
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