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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mr A Marks

	Scheme
	:
	W M Owlett & Sons Ltd Pension & Life Assurance Scheme (the Scheme)

	Respondent
	:
	The Trustees of the W M Owlett & Sons Pension and Life Assurance Scheme (the Trustees)


MATTERS FOR DETERMINATION

1. Mr Marks claims that his agreed pension entitlement has been reduced without reasonable justification by the current Trustees of the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3.
Both the 1983 Trust Deed and Rules and the 1994 Trust Deed and Rules were made between WM Owlett & Sons and [JSO], [JEO], [DWO] and Mr Marks (the former Trustees). The 1983 Rules specifically set out the differences between the benefits provided for members in the staff category and those provided for directors. The 1994 Rules set out only the benefits provided for staff category members and contain no formal reference to the Directors’ benefits.

4. The power to amend the 1983 Trust Deed and Rules is found  in Clause 4 of the Trust Deed, as follows:

“THE Trustees may from time to time with the consent of the Principal Employer by Deed executed by the Principal Employer and the Trustees or by resolution of the Trustees with the consent of the Principal Employer alter amend extend modify cancel or add to all or any of the trusts powers or provisions of THIS DEED or of the rules …”

5. Power to Augment

5.1
Clause 8 of the 1983 Trust Deed and Rules stated: 

“PROVIDED that the approval of the Board of Inland Revenue under the Act is not thereby prejudiced the Trustees may with the consent of the Principal Employer augment any of the Relevant Benefits (including pensions in payment) to which any person may be entitled under THIS DEED or the Rules (excluding any pension payable under the provision of General Rule 4(5) or arrange for the provision of any Relevant Benefit which is specified in the General Rules for or in respect of any Member.” 

5.2
Rule 21(1) of the 1994 Trust Deed and Rules stated : 

“The Trustees may with the consent of the Principal Employer direct that in relation to any Member the benefits provided by the Scheme or the terms and conditions thereof shall be different from those provided by the Rules Provided That:-

(a) Inland Revenue Limits shall not be infringed or Approval of the Scheme otherwise prejudiced; and

(b) unless the Member is not in Contracted-out Service, the Scheme shall comply with the requirements of section 9(2) of the 1993 Act in respect of such Member.”

6. Procedural Requirements 

6.1
1983 Trust Deed and Rules: 

“12(1)(b) At each meeting of such Trustees … two or more trustees present at a meeting of the Trustees shall form a quorum PROVIDED THAT

…(ii)
All business brought before a meeting of the Trustees shall be decided by a majority of the votes of the Trustees present and voting thereon and in the case of equality of votes the Chairman of the meeting shall have a second or casting vote

(iii)
A resolution in writing signed by a majority of the Trustees but of which due notice shall have been given to all of the Trustees individually shall be effectual as if it had been passed at a meeting of the Trustees and may consist of one or more documents in similar form each signed by one or more of the Trustees

13
THE Trustees shall have and may exercise the following special powers in addition to all other powers vested in them by THIS DEED by the Rules or by Statute viz …

(2)
Power if more than two to delegate any business including (but without prejudice to the generality of the foregoing) the exercise of any discretion or the formation of any opinion to any two or more of their number.”
7. Pensionable / Final Pensionable Salary 

7.1
1983 Trust Deed and Rules:

““Pensionable Salary” at any time in relation to a Member shall mean the lesser of twice his basic annual salary at the rate in force on the most recent Entry Date and remuneration from Employment upon which the Member was assessed for P.A.Y.E. income during  the fiscal year which ended on the 5th April immediately prior to the most recent Entry Date PROVIDED THAT in any case where a member entered the Employment after the commencement of such fiscal year the amount of Pensionable Salary shall be determined by the Trustees having regard to the Member’s remuneration from the date of entering the Employment up to the date of becoming a Member subject to a minimum of the Member’s basic annual salary or wages at the rate in force on the date of becoming a Member.”

““Final Pensionable Salary” in relation to a Member shall mean Pensionable Salary as determined on the Entry Date immediately preceding the date on which Pensionable Service ceases.”

7.2
1994 Trust Deed and Rules:

““Pensionable Salary” in relation to a Member is determined on the date on which he becomes a Member and on the first day of each subsequent Scheme Year and means his gross earnings from the Employers for PAYE purposes in the tax year ending on the 5 April preceding the date of determination subject to a maximum of twice the Member’s basis rate of annual salary or wages from the Employer on the date of determination provided That:-

(c) where the Member was not in receipt of Remuneration for the whole of such tax year his Pensionable Salary shall be calculated by the Employer and the Trustees having regard to the annual equivalent of the Remuneration actually received in such tax year subject to a minimum of the Member’s basic rate of annual salary or wages from the Employer at the date of determination;

(d) in relation to a Member who because of illness …”

““Final Pensionable Salary” means the Member’s Pensionable Salary on the Scheme Anniversary immediately his Normal Pension Date or such earlier date of ceasing to be in Pensionable Service.”

8. Member’s Benefits 

8.1
1983 Trust Deed and Rules

“Each Member who is not a Director Member will be entitled on retirement at Normal Pension Date to receive a pension of an amount equal to one-eightieth of his Final Pensionable Salary for each year of Pensionable Service and each Director Member will be entitled on retirement at Normal Pension Date to receive a pension of an amount equal to two-thirds of his Final Pensionable Salary.”

8.2
1994 Trust Deed and Rules

“A Member retiring from Service at Normal Pension Date shall (subject to Inland Revenue Limits) be entitled to receive a pension equal to the aggregate of : - 

(a)
a pension equal to 1/80th of his Final Pensionable Salary for each complete year of Pensionable Service.    …”

“Member” means a person admitted to membership of the Scheme so long as any benefits are or may be payable to or in respect of him under the Scheme.”

TRUSTEES’ ANNUAL REPORTS AND ACCOUNTS

9.
Trustees’ Annual Report and Accounts for the year ending 5th April 1991:

“Financial Position  

A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1988. He concluded that the resources of the Scheme, should in the normal course of events, be sufficient to meet the Scheme’s liabilities as they fall due … In consequence of the investigation it was decided that the Company would contribute at the rate of 15.2%…” 

10.
Trustees’ Annual Report and Accounts for the year ending 5th April 1992:

Developments to the Scheme

In March 1992, the Government brought into force a provision of the Social Security Act 1990, to prevent the investment of a Scheme’s assets above 5% of the business of the employing company. No self-investment has been undertaken by the Scheme.

Another provision of the Act coming into force was the establishment of the Registry of Pension Schemes, in order to provide a tracing service for members. The Scheme was duly registered in accordance with the Act’s requirements and the appropriate levy paid.  

Financial Position
A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1992. 

The valuation revealed that the value of the Scheme’s assets was slightly less than the value if its liabilities …. 

In consequence of the investigation it was decided that the Company would contribute 12.5% of members pensionable salaries…

Notes on the Accounts

2. Contribution receivable

Contributions receivable for the year to 5th April 1992 represent 12.5% of pensionable salaries at 6th April 1991. This rate was recommended by the actuarial valuation report at 6th April 1991 which was finalised in July 1992. The next actuarial report is due 6th April 1994.”  

11.
Trustees’ Annual Report and Accounts for the year ending 5th April 1993 :

“Developments to the Scheme

There were no changes in the basic structure of the Scheme during the year under review. 

Financial Position  

A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1991.

The valuation revealed that the value of the Scheme’s assets was slightly less than the value of its liabilities…. This situation has arisen largely because subsequent to the last valuation, there was a change in legislation requiring all benefits on discontinuance to be revalued over the period to normal pension age. …

In consequence of the valuation it was decided that the Company would contribute at the rate of 12.5% of members pensionable salaries and would in addition, meet the premiums required for the insured Death in Service benefits and the cost of administering the Scheme … 

Notes on the Accounts

3. Contribution receivable

Contributions receivable for the year to 5th April 1993 represent 12.5% of pensionable salaries at 6th April 1991. This rate was recommended by the actuarial report at 6th April 1991 which was finalised in July 1992. The next actuarial report is due 6th April 1994.”  

12.
Trustees’ Annual Report and Accounts for the year ending 5th April 1994 :

“Developments to the Scheme

Following the ruling by the European Court of Justice on 17th May 1994, in the case of Barber v. Guardian Royal Exchange that benefits for men and women under Occupational Pension Schemes must be provided on equal terms, a change was made to the Scheme provisions with effect from 6th April 1993. … 

Financial Position

A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1994. 

The valuation revealed that the value of the Scheme’s assets matched its liabilities…

In consequence of the valuation it was decided that the Company would contribute at the rate of 12.5% and would in addition, meet the premiums required for the insured Death in Service benefits and the cost of administering the Scheme …”

13.
Trustees’ Annual Report and Accounts for the year ending 5th April 1995 :

“Developments to the Scheme

The review of pension law initiated by Professor Goode’s Committee has progressed with the Pensions Act 1995 receiving Royal Assent in July 1995. This Act includes [provisions of Pensions Act 1995]

Financial Position

A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1994.

The valuation revealed that the value of the Scheme’s assets was slightly less than the value of it’s liabilities…. This situation has arisen largely because subsequent to the last valuation, there was a change in legislation requiring all benefits on discontinuance to be revalued over the period to normal pension age. …

In consequence of the valuation it was decided that the Company would contribute at the rate of 12.5% of members pensionable salaried and would in addition, meet the premiums required for the insured Death in Service benefits and the cost of administering the Scheme … 

14.
Trustees’ Annual Report and Accounts for the year ending 5th April 1996 :

“Developments to the Scheme

1996 has seen the production of numerous discussion and consultation documents by the Government following Pensions Act 1995. 

The Trustees are working closely with their advisors on the impact of these documents. In particular employee representative trustees have been appointed and various other elements of the running of the Pension Scheme are under review.

Financial Position 

A full investigation of the Scheme’s assets and liabilities was carried out by the actuary as at 6th April 1994.

The results of the valuation recommended an Employers contribution of 11.4% of Pensionable Salaries. The valuation was subsequently revised in order to prefund for future benefit improvements that would be required by impending legislation. As a result the Employer’s contribution was increased to 12.5% of members pensionable salaried…”

MATERIAL FACTS

15. Mr Marks was born on 9 November 1944.

16. Mr Marks was employed by W M Owlett & Sons Ltd (the Company) from 1970 until 1997, when Decco Ltd acquired the Company.  For most of the time he had held the position of Finance Director and was also Company Secretary. The Company was a closed company i.e. the Directors together with their families owned or controlled all the shares in the company.

17.
The Scheme was established on 23rd December 1971 by the Company. It is a final salary scheme with two categories of member, Directors and Staff. At the Actuarial Valuation (6 April 1997) before the Scheme was closed to new entrants there were 414 active members, 114 deferred pensioners and 60 current pensioners. Mr Marks was responsible for the administration of the Scheme and was also a trustee of the Scheme. The former Trustees were also Directors of the Company.
18.
The Company was acquired by Decco (Wilmslow) Limited (Decco) on 1 July 1997 following which the Scheme was closed to new entrants and further accrual. The former Trustees were replaced, as Trustees of the Scheme, by Directors of Decco. Mr Marks left the employment of the Company in October 1997 and became entitled to deferred benefits under the Scheme.
19.
On 10 December 1998, following a request from Mr Marks, Mercers, the new administrators of the Scheme, issued a benefits statement setting out Mr Marks deferred pension entitlement. The statement shows Mr Marks as being entitled to a deferred pension of £83,256 p.a. payable from age 60.  The Final Pensionable Salary used to calculate the pension amounted to £158,786.60.20.
20.
The Trustees advised Mr Marks in March 2002 as follows :  

“in connection with the Scheme’s documentation and records ... there seem to be certain inconsistencies between the rules of the scheme, the benefit levels established by the rules and whether purported enhancements have been properly effected. It would appear therefore that the cash equivalent statement that was sent to you in 1998 was incorrect on the basis that the enhanced benefits used to calculate the cash equivalent amount may not have been properly authorised.

The trustees have therefore considered the advice and requested that William M Mercer Limited calculate a revised cash equivalent statement which they have prepared up to the 31st December 2001 and which is enclosed for your information.  We are sorry for any confusion which may have arisen from the incorrect statement previously forwarded to you.”

A revised statement attached to the letter dated 13 March 2002, quoted a pension of £55,728 per annum based on a Final Pensionable Salary of £106,296.

INFORMATION FROM OTHER SOURCES

21. Hogg Robinson, referring to their letter of 3 July 1997 [see paragraphs 36 & 37] comment that the reference in the first paragraph of that letter suggests that the benefits for directors were discussed at that time.  Hogg Robinson further comment that the wording in Appendix A, “Resume of Benefits”, on page 14 of the 6 April 1994 actuarial valuation indicates that the pension entitlement for Directors was to be the same as Inland Revenue maximum benefits and that this would have included the revised definition of Final Pensionable Salary. Hogg Robinson do not believe that the additional contribution of 1.1% of pensionable salaries was to provide for the additional liability for Mr Marks and the other Directors. They reach this conclusion having found a letter on their files from Mr Marks dated 25 July 1995 that includes the following wording. 

“I have discussed the position of the contributions to the pension scheme with Mr Jim Owlett. I believe that although we could reduce the contributions rate down to 11.4% of the payroll, with the advent of the pensions legislation coming through it would be more prudent for us to continue paying the existing rate of 12.5%, at least until the next actuarial valuation.”

22.
The Trustee asked the current Scheme Actuary, Mercer Human Resources Consulting Limited, to provide an opinion on established practice for funding augmentations.  Mercers responded as follows : 

“It would be common industry practice to fund a strain on a pension caused by an augmentation of the type which Mr Marks claims was granted to him, by an immediate additional payment into that scheme equal to the full strain.  It would have been unusual to fund such an augmentation by way of an addition to the regular contributions rate provided to all member’s pensionable salaries over their future working lives.” 

23.
Mr JS Owlett has stated:

“I could not have put a date on it but I do remember discussions taking place between all directors, who were also the trustees of the pension scheme at the time, regarding the improvement of the directors’ benefits to provide the maximum allowable under Inland Revenue rules. Our scheme advisers, Hogg Robinson, had advised us of the full details and the cost and we agreed that we could afford it and would proceed with the change.

Once the decision had been made it would have been left to Hogg Robinson to decide the best way of implementing it and provide the necessary legal documentation. We always found pension scheme paperwork extremely complicated and relied on our expert advisors to guide us.  Unfortunately I cannot recall what sort of legal documents, if any, were prepared. The only relevant document I do remember seeing, is the draft letter advising the directors of their revised benefits, prepared by Hogg Robinson, which was sent by the company to my cousin John and Tony Marks. (My cousin David took early retirement on ill-health grounds and I transferred my entitlement into a personal pension.)…
I do recall the change being formally made to the Scheme at meetings of the directors.

I do recall having reached agreement in my capacity as a Director of the company and as a Trustee of the Pension Scheme.

I cannot remember a document being prepared for my signature.”

and 

“…the definition of pensionable salary was widened for Director members to allow the best figure possible under Inland Revenue rules to be used. The revised benefits were detailed in letters to the relevant beneficiaries. 

I would therefore disagree with the current Trustees’ statement that this change was not formally adopted. 

….the current Trustees intend to reduce the future pensions being paid to the other Directors. This is extremely disappointing news. The previous Directors/Trustees advised the beneficiaries of their pension arrangements, they set up the pensions to implement those commitments and they paid into the pension fund money to finance their commitments. As far as the Owlett family Directors are concerned the payment of the benefits also commenced before the takeover of the Company and the change of Trustees – over nine years ago. 

We, the previous Directors, always believed in honouring our commitments and keeping our promises.

It seems wrong having received a fully funded scheme, that the new Trustees should be able to overturn decisions made by the previous Trustees 14 years earlier and fully implemented. They will be breaking our promises for us by reducing the benefits for pensioners for which they have already received funds.”
24.
Mr DW Owlett has stated:

“I do recall discussions on the pension scheme and that there was broad agreement amongst all the Directors/Trustees that the scheme definition of final pensionable salary should be widened for Director members to achieve the best possible figure under the Inland Revenue rules. The changes would naturally include Mr Marks and be of benefit to all the Directors. I cannot recall signing any document but twelve years on it is rather difficult to remember exactly what took place.”

and, through his legal representative :
“…An occupational defined benefit pension scheme is, very simply a promise made by the employer to the employees eligible to participate in the Scheme. …Most employers fund this promise by means of a trust, and the Government encourages this private pension scheme by allowing the trust favourable tax treatment. But at the end of the employee’s working life, the promise is from the employer to the employee, not from the trustees of the trust fund to the employee. …

I have a copy of the Third Definitive Trust Deed and Revised Rules dated 18th August 1994, and would draw your attention to Rule 21…

I have no evidence that the Trustees ever used the provisions of Rule 21(1) or 21(3) to augment the benefits payable to Mr Owlett or Mr Marks.  However, such augmentation under the Scheme Rules is not necessary in order to grant Mr Owlett or Mr Marks pension benefits in excess of those payable under a strict interpretation of the Scheme Rules. The Trustees would be obliged to pay the Scheme benefits payable under the Rules of , and the Principal Employer would be bound to pay the balance of the promised benefits to bring them to the levels set out in the 30th June 1992 letter.
My conclusion from the evidence at my disposal is that the definition of Final Pensionable Salary was undoubtedly widened to allow Director members the best possible figure under Inland Revenue rules to be used. The fact that this change was not formally adopted and incorporated into the Rules does not make the change invalid. All it does is shift the liability for making up the difference from the Trustees to the Principal Employer. Insofar as the Scheme is a balance-of–cost scheme, the Principal Employer would then have to make up the difference whether the benefits at their 30th June 1992 level were funded entirely through the Scheme, or partly through the Scheme and partly by the Principal Employer direct.”  

25.
Mr JE Owlett has drawn attention to the letter to him signed by Mr Marks and dated 30 June 1992.  He says:

“However, I do recall that this change was formally made to the scheme following meetings of the directors. Agreement was reached in my capacity as a Trustee and at Company level. Without doubt the change was to include Mr Marks. I do not remember a document being prepared for my signature.”

MR MARKS’ SUBMISSIONS

26.
Mr Marks submits that in 1992 as part of the regular review of the pension scheme’s benefits the Directors decided to augment the benefits payable to the Directors. He says it was agreed that the definition of Final Pensionable Salary should be amended in order that the Directors’ benefits were calculated using the greater of the Member’s pensionable salary immediately prior to his retirement date and the annual average of the total emoluments received from the Company for any three consecutive years out of the ten years before retirement.
27.
A meeting was held on 3 March 1992 with Hogg Robinson, the Scheme Actuaries and independent financial adviser to the former Trustees at that time. The purpose of the meeting, which was attended by Mr Marks, one of the other former Trustees (for the item relating to him), as well as representatives from Hogg Robinson, was to discuss the investment performance of the Scheme, the Company’s Permanent Health Insurance Scheme, the Directors Benefits and various other Scheme administration matters. This was just a regular meeting for Mr Marks to obtain advice. The minutes, taken by Hogg Robinson state:

“Mr J.S. Owlett

…the only approach is to reinstate him into the pension Scheme.  Benefits will be subject to the earnings cap since he has to be regarded as a new entrant…A higher pension, up to the Inland Revenue maximum could be promised now should more be possible but in the view of the open endedness of such a promise it was decided that it would not be made at this time. …

Mr D.W. Owlett

…We explained the various options relating to pension entitlement, both that accrued to date and that which may be earned in the future.  … A general view emerged at the end of the discussion that there is sufficient flexibility as far as pensions are concerned to be able to satisfy whatever Mr Owlett’s requirements for income are, whether immediately or in the future, and therefore his decision about future employment can be made essentially in terms of the working pattern that will be right for him.”

Directors Benefits – Final Pensionable Salary
Because of the adverse trading conditions the directors bonuses have been much reduced. The effect of this is particularly relevant in the case of Mr JE Owlett who may retire in the near future. 

Because of the £100,000 rule [an Inland Revenue requirement that if remuneration in any year exceeds £100,000 the calculation of the maximum pension by reference to Final Remuneration must be averaged over at least 5 years, unless the employee chooses to adopt £100,000 as the remuneration to be used]  it is likely that earnings will in any event have to be averaged over a period of 3 years but earnings in years other than the one immediately before the date of retirement can be dynamised in line with RPI. Furthermore, earnings can be taken in any three year period in the 13 years up to the date of retirement. It was agreed that advantage would be taken of these aspects of Inland Revenue Limits and that allowance would also be made for benefits in kind.  An alternative definition related to the maximum possible amount allowed by the Inland Revenue will be included as an automatic provision for the director members. [Hogg Robinson] undertook to draft a letter for the Company to give the directors setting out the amendment.”

28.
Draft letters setting out the amendment to Final Pensionable Salary as indicated in the next paragraph were prepared by Hogg Robinson and sent to Mr Marks for his approval on 19 May 1992. The letter from Hogg Robinson concludes “I trust you will find the enclosed draft and that sent earlier for Mr JS Owlett to be in accordance with your understanding of these arrangements. When the letters have been issued I would appreciate a copy for our file.”
29.
Letters dated 30 June 1992, using the wording on the draft provided by Hogg Robinson, were prepared and sent by Mr Marks to himself and to JE Owlett, with a similar letter to JS Owlett. The letters were signed by Mr Marks. The letters to Mr Marks and Mr JE Owlett stated:

“I am writing to advise you of an improvement to the definition of Final Pensionable Salary applicable to the benefits of members included in the Director category.

Final Pensionable Salary

This will be the greater of the present definition –

Pensionable Salary in the year ending on 5th April immediately prior to your Normal Pension Age or earlier date of retirement or leaving service and

The annual average of the total emoluments received from the Company which are assessable to income tax under Schedule E (including benefits in kind) for any three consecutive years ending not earlier than ten years before your Normal Pension Age or earlier date of retirement or leaving service. For any year except that ending on your Normal Pension Age or earlier date of retirement or leaving service the emoluments for that year will be increased in proportion to any increases in the Retail Prices Index from the last day of that year up to your Normal Pension Age or the earlier date of retirement or leaving service.

Because of legislative requirements, if your Pensionable Salary in any year exceeds £100,000 (or such other figure as may be prescribed by the Treasury) your Final Pensionable Salary will be determined in accordance with the second part of the above definition.

I would take the opportunity to confirm the other variations to the normal provisions of the W.M. Owlett & Sons Ltd Pension and Life Assurance Scheme as they apply to you. These are as follows:-

Normal Pension Age

This will be your 60th birthday

Your Pension

Your pension on retirement at Normal Pension Age will be two thirds of Final Pensionable Salary.

…

The benefits outlined above will be set out in full in the Scheme Rules and will be subject to the general provisions of those Rules. …”

The letter to Mr JS Owlett stated:

“I am pleased to confirm your re-inclusion in the Scheme with effect from 1 September 1991. …

The normal terms and conditions of the Scheme will apply equally to you with the following exceptions: …
Final Pensionable Salary
This will be the greater of the present definition –

Pensionable Salary in the year ending on 5th April immediately prior to your Normal Pension Age or earlier date of retirement or leaving service and

The annual average of the total emoluments received from the Company which are assessable to income tax under Schedule E (including benefits in kind) for any three consecutive years ending not earlier than ten years before your Normal Pension Age or earlier date of retirement or leaving service. For any year except that ending on your Normal Pension Age or earlier date of retirement or leaving service the emoluments for that year will be increased in proportion to any increases in the Retail Prices Index from the last day of that year up to your Normal Pension Age or the earlier date of retirement or leaving service.

Because of legislative requirements, if your Pensionable Salary in any year exceeds £100,000 (or such other figure as may be prescribed by the Treasury) your Final Pensionable Salary will be determined in accordance with the second part of the above definition.”

30.
A letter dated 24 August 1992 from Hogg Robinson to Mr Marks reads as follows :

“I am writing to provide (sic) the early retirement figures for David Owlett. … You asked me to prepare figures on the normal scheme basis and also taking into account an amendment we discussed some time ago in respect of directors.

…

Director’s Basis

Some time ago we discussed the impact of falling earnings year on year on the Director’s entitlement.

Arising out of that discussion there was a suggestion that the definition of earnings for calculating director’s pensions should be changed. …

I should add that this basis has not yet been incorporated into the scheme formally by rule amendment.  Nevertheless, the Trustees acting with Company agreement have discretionary powers under which they could provide this level of benefits.  Indeed it would be entirely possible for benefits up to Inland Revenue maximum levels … to be provided but again only with Company agreement and subject to funding.”

31.
A further meeting was held on 15 October 1992 between Hogg Robinson and Mr Marks. The purpose of the meeting was to discuss various administrative issues such as sex equality, the Members Booklet, investment performance, the retirement of Mr DDW Owlett along with other matters. The Minutes of the Meeting state that the more favourable definition of earnings would be used in the calculation of Mr DW Owlett’s pension but without indexation being applied to the resulting figure.  At point 4, under the heading ‘Mr J S Owlett’ it states ‘indexation of Pensionable Salary will apply automatically’.  Point 5, ‘the Other Two Directors’ stated:

“[Mr Marks] also confirmed that the proposed letters for himself and Mr J E Owlett are shortly to be issued, so they will be subject to the same definition of Final Pensionable Salary as Mr J S Owlett.”

32.
An Actuarial Valuation was carried out as at 6 April 1994 (the 1994 Valuation). The Report on the valuation, at page 13, stated
“On the assumption that the benefit structure remains unchanged, I recommend that the overall contribution rate be adjusted to 11.4% of Pensionable Salaries payable with effect from 6 April 1994.  This contribution rate does not include the costs of the death in service benefits or the expenses of administration.”

Appendix A, “Resume of Benefits”, page 14 states:

“At Normal Pension Age (i.e. age 65 for males and females ) the member will receive a pension payable by monthly instalments equal to one eightieths of Final Pensionable Salary for each complete year and, proportionately, for months of Pensionable Service. For this purpose Final Pensionable Salary will be based on the last Pensionable Salaries before Normal Pension Age. For Directors the pension is the maximum permissible under Inland Revenue limits.”

33.
A letter addressed to Mr Marks from Hogg Robinson dated 8 August 1996 advised him:

“The calculation of your pension benefits is detailed in a letter addressed to you dated 30 June 1992 and this gives very clear detail on how your pensionable salary is to be calculated at point of withdrawal.”

34.
A file note dated 22 May 1997 of a telephone conversation between Mr Marks and Hogg Robinson set out:

“[My colleague] had mentioned that [Mr Marks] had been given copies of the [Definitive Deed & Rules] and was querying the fact that no reference to the separate Directors benefits were mentioned. He asked me to check and ring [Mr Marks] direct.

I spoke to [Mr Marks] and confirmed that the benefits were not spelt out in the Rules but this had been mentioned and agreed in correspondence at the time that the [Definitive Deed & Rules] was updated in 1994. It was suggested at the time that their position would be covered by the Trustees augmentation and discretionary powers and the letter/announcements given to them. I said I would locate the letter issued to him and send him a copy.

It seems that [Mr Marks] did not fully realise what had been agreed – he thought there would be a separate “schedule” of some description.  I said that one reason for omitting the details from the Rules might have been because of Disclosure by which any member could inspect the Rules.

In any event he seems to accept the position but I did suggest that the point should be flagged so that when the [Definitive Deed and Rules] is next updated (Pensions Act etc) further consideration to this point could be given.”

35.
An executive summary of the 1994 valuation which was prepared in 1997, at the time of the acquisition of the Company by Decco Ltd notes that the Company had paid an extra 1.1% contribution (above the 11.4% rate recommended to fund the scheme on an the ongoing basis). It stated this “appears to be the cost of the LPI pension increases for post April 1997 service”. 
36.
Letters from the former actuary, Hogg Robinson, to the new actuary, Mercer Fraser, dated 23 June 1997 and 3 July 1997 both refer to the additional employer contribution of 1.1%. The letter in June 1997 said that the introduction was to fund for “certain benefit improvements”.  According to the letter of 3 July 1997: 

“The Actuarial Valuation as at 6 April 1994 recommended a Company contribution rate of 11.4% of Pensionable Salaries. Subsequent discussions between the Scheme Actuary and the Employer meant that a further 1.1% was to continue to be paid to fund benefit changes due as part of the Pensions Act and particularly the introduction of Limited Price Indexation”.

37.
The letter of 3 July 1997 also set out the benefits payable to Directors.  It stated:

“…Directors accrue accelerated benefits.  They are provided with the following benefits:

Pension
Two-thirds at normal pension age of 60.

…

Final Pensionable Salary
The greater of the present definition and the annual average of the total emoluments received, including benefits in kind, for any three consecutive years ending not earlier than 10 years before normal pension age or earlier date of retirement/leaving service.  For any year except that ending on normal pension age or earlier date of retirement/leaving service, the emoluments for that year will be increased in proportion to any increase in he (sic) Retail Prices Index over the period to the date of retirement/leaving.

There were only two individuals in this category – Messrs. A.D. Marks and J.E. Owlett.  The latter is now a pensioner.

In addition there are specific benefits for Mr J S Owlett.”

38.
The Agreement for sale of Company dated 1 July 1997 (the Share Sale Agreement) provided:

“1.6
With regard to the Pension Scheme full details thereof have been given to the Purchaser in the form of:-

1.6.1 copies of all current Trust Deeds and Rules governing or relating to the Pension Scheme;

1.6.2 a copy of the report of the actuarial valuation of April 1994 which has been received (in final form) prior to the date hereof;

1.7
No discretion or power has been exercised under the Pension Scheme in respect of employees directors former employees and former directors of the Company to:-

1.7.1
augment benefits thereunder.”

39.
An identical letter to that addressed to Mr Marks himself and dated 30 June 1992 was also sent to JE Owlett. Hogg Robinson was aware of the letters and prepared the draft. The letters advising directors of the enhancement were actually issued in October 1992. The dates were not changed because the benefit changes applied from 30th June.
40.
It is ridiculous to suggest that Mr Marks would have augmented his own pension entitlement and that of Mr. J.E. Owlett without the agreement of the other directors and trustees. There is ample evidence to show that the augmentation of benefits and funding considerations were considered. The draft letters were discussed at a Directors meeting and their issue authorised. Although minutes of that meeting were not taken, the written statements of the other Trustees and Directors confirm that the  meeting took place. The augmentation was also discussed at the meeting held on 15 October 1992. Every single person present at the meeting which authorised the action has confirmed that it did indeed take place and that the augmentation was not only authorised but implemented.

41.
With regard to the absence of a Minute by the Company regarding the benefit change, Mr Marks comments:

“Because the directors and their families controlled all the shares of the company they could dispense with a lot of red tape and formality.  We made hundreds of decisions but the only minutes of directors meetings which were entered in the minute book were those that were required by legislation – for instance when the company seal had to be affixed to a document.  I do not find the absence of a minute in relation to a pension scheme benefit change surprising.”

42.
Contrary to the Trustees’ assertions, the 1994 valuation does refer to the directors’ pension benefits and the Company funded the augmentation. The Scheme was fully funded at the time of the sale. If the enhanced benefits are not provided the Scheme will gain a windfall.

43.
Mercers, the Scheme administrators, must have been under the impression that his benefits had been augmented or they would not have issued the benefit statement showing the higher figures on 10 December 1998. Mr JE Owlett and Mr JS Owlett have received augmented benefits. In their letter of 13 March 1998 they had stressed that they had a duty to ensure, because the sums involved are significant, that the data they held was correct before they issued a guaranteed statement of benefits. After he provided the requested information they sent him a statement of benefits. The amount shown (£83,256) was taken into account when damages were awarded as compensation for breach of contract. It would be grossly unfair if his settlement were reduced by £27,500 some 31/2 years later.  

44.
Comments from the current scheme actuary are incorrect, it would not have been financially possible for the Company to have funded the augmentation with an immediate additional payment into the Scheme. A relatively small adjustment of the kind involved would be considered in the setting of the funding rate and not by an immediate payment into the Scheme.
45.
With regard to the Scheme funding rate:
45.1
because pensionable salaries included bonuses, which inevitably would fluctuate, the actuaries may not have found it necessary to alter the funding rate to take account of the augmentation.
45.2
The Trustees made a major change in investment in April 1991 which may have accounted for the reduction in the funding rate at 1 April 1992. 
45.3
The funding rate was cut from 15.2% to 12.5% the year before the augmentation took place.
45.4
Hogg Robinson, the actuaries who advised on all the pension scheme matters were well aware of the augmentation and would have considered its effect on the financial position of the fund.
45.5
Whilst the figures involved were undoubtedly large to the individuals concerned they did only affect two of the 400 or so members of the Scheme and were not so large when considered in relation to the Scheme as a whole. 
46.
All the warranties in the Share Sale Agreement were subject to information already supplied. Not only did the 1994 valuation specifically state that “for Directors the pension is the maximum permissible under Inland Revenue limits” (appendix A clause 4) but the full details were provided by Hogg Robinson to Mercers on June 24th (as confirmed in writing in their letter of 3rd July 1997).  Consequently the shareholders were under no obligation to make any further disclosure and did not infringe any warranty.
47.
Mr Marks states that when he left Decco in 1997 did not receive any compensation. As a consequence he made an application to the High Court to obtain compensation. Mr Marks says that all parties to the court case based their calculations for damages on the statement of benefits issued by Mercers in 1998 which, Mr Marks says, was entered as evidence. He further states that it would be unfair now to reduce his pension. 

SUBMISSIONS BY THE TRUSTEES

48.
The Trustees are obliged to administer the Scheme and benefits in accordance with the law and trust deed and rules. If they were to pay out of the Scheme benefits to which a member was not entitled they would be acting in breach of trust. On appointment their duty is to remedy any breach or potential breach they come across.
49.
The 1983 Rules set out the enhanced benefits of ‘Director Members’ but the 1994 Rules do not. It is possible that it was the deliberate intention on the part of the former trustees (each of whom was a director) to conceal such a distinction. For example Mr Marks says in his letter of 1 June 2003 “It is also true that with the appointment of additional trustees to represent the interests of the employees we were keen that the extra benefits for directors were hidden” The omission from the 1994 Rules of the Director member benefits set out in the 1983 Rules cannot be taken to be evidence of the intention to introduce three-year averaging for Mr Marks.
50.
The records of the Scheme have been examined. They contain no evidence or minutes of a quorate meeting held exercising the amendment power or the augmentation power so as to provide a pension for Mr Marks to be calculated on the three-year averaging basis. There is no evidence of the former Trustees of the Scheme or the Company having entered into a deed or resolution for the purpose. 
51.
The Scheme records contain no resolution of the former Trustees delegating their power of amendment or augmentation to two of their number. In any event, it is unlikely that a decision as important as a benefit enhancement which would impose a major additional financial liability on the Scheme and the Company, would have been subjected to a delegated power.
52.
There are no Board Minutes or other records of the Board showing consent to any rule amendments or augmentation granting Mr Marks the benefit improvement. For Mr Marks to have taken part in the decision at company Board level, he would have had to declare his interest in the matter under section 317 of the Companies Act 1985, and there is no evidence to suggest that he did so.
53.
It is clear from the note of a meeting at the Company on Tuesday 2 March 1992 that the meeting was simply one to enable Mr Marks to obtain advice. It was not one at which a formal decision of the trustees or of the Company could be made. The failure to have a quorum of at least two trustees and to follow the formalities of a trustee meeting means that Mr Marks was not capable at that meeting of exercising the trustee’s powers. The events of the meeting do not amount to company board resolutions as on the face of it the formalities as to quorum, chairman, notices of the meetings to directors, relating to Board meeting do not appear to have been complied with.
54.
Mr Marks’ letter to himself dated 30 June 1992, and the similar letter to Mr JE Owlett, are not adequate evidence that the trustees and the Principal Employer formally exercised their powers under the Trust Deed. The letter states that the benefits outlined will be set out in full in the Scheme Rules. No such amendments appear to have been made. There is no evidence to show that the letter was sent at any other date than 30 June, and the correspondence was not mentioned at the 15 October 1992 meeting.
55.
There is confusion from the correspondence as to the method by which the benefit enhancement was to be granted – by amendment or by augmentation. The references by Mr Marks to “augmentation” suggest that Mr Marks accepts that no rule amendments providing for his pension to be based on three year averaging were made. A change to the definition of Final Pensionable Salary in respect of a member is more likely to be made by a rule amendment rather than the exercise of an augmentation power. This is because an augmentation power is normally used only when a known fixed increase is made to a member’s benefits.
56.
Neither the 1994 nor the 1997 Actuarial Valuations makes reference to an amendment or augmentation, and therefore it should be concluded that it was not funded for before the sale. Consideration was not given to the funding of the enhanced benefits. Neither the Trustees nor the Principal Employer have been able to find any indication that the former Trustees took appropriate professional advice as to any funding impact.
57.
Warranty 1.6.1 in the Eighth Schedule of the Share Sale agreement warrants that full details of the Scheme had been given in the form of copies of all current trust deeds and rules. Under warranty 1.7.1 the shareholders expressly warranted that no discretion or power has been exercised under the pension scheme in respect of employees or directors of the Principal Employer to “augment benefits thereunder” If augmentation or amendment was made, why was it not disclosed in the warranties. The 1994 valuation cannot be adequate disclosure against the warranties. Decco Ltd only became aware of the three year averaging after the takeover.
58.
It is correct that JE Owlett and JS Owlett are currently receiving benefits from the Scheme that have been calculated on the augmented basis. Both members took their benefits before Decco acquired the Company and their pension entitlement had been calculated by Hogg Robinson on the augmented basis.  Mr Marks is incorrect in saying that when Mr JS Owlett transferred his benefits out of the Scheme, the transfer value was on the enhanced basis JS Owlett transferred his benefits to a personal pension arrangement on 31 August 1991 long before the date of the purported augmentation. Mr Owlett rejoined the Scheme on 1 September 1991 and subsequently left on 30 June 1997.  The pension being paid to him for that limited period is however being paid on the enhanced basis.
59.
The Trustees became aware of the problem concerning the purported enhancements to director’s benefits some time after Decco acquired the Company. As Mr Marks’ pension had not commenced they reduced his pension entitlement to the basis they believed to be correct and advised him of the fact in 2002. Regarding, JE & JS Owlett as their pensions had been in payment for a number of years, the trustees were faced with the dilemma of immediately reducing their pensions or waiting for the outcome of Mr Marks’ complaint at which time appropriate action will be taken.  
60.
An out of court settlement was reached on the first day of the court case to which Mr Marks refers. Mr Marks received £320,000 plus £30,000 towards costs in full and final settlement of his claims against Decco Ltd. The ‘Particulars of Loss and Damage” in the Writ under which Mr Marks claimed damages in excess of £700,000 included :

  (j)
Loss arising from non-payment of pension contributions as from 1 July 1997, either in accordance with the Owlett pension scheme  



£184,000.00

(j)
In the alternative, benefits to 31 December 2001 under the Defendant’s own pension scheme 

to be assessed”

CONCLUSIONS

61.
A formal alteration to the definition of Final Pensionable Salary would have required amendment in accordance with the Rules. Clause 4 of the 1983 Trust Deed is clear that the Trustees may amend the Rules, with the consent of the Principal Employer either by Deed or by Trustee Resolution signed by a majority of the Trustees. Alternatively, the definition of Final Pensionable Salary applicable to Directors could have been amended by way of augmentation. Clause 8 of the 1983 Trust Deed and Rules is clear that the Trustees may, with the consent of the Principal Employer, augment the benefits provided by the Scheme for any member.
62.
Whilst, it is clear that a change to the definition of Final Pensionable Salary was discussed there seems to have been some confusion between Mr Marks and Hogg Robinson as to whether the change would be made by amendment or by augmentation. 
63.
There is no evidence of a deed or resolution to change the definition of Final Pensionable Salary in the way set out in the Trustees proposal in 1992 nor was such a change reflected in the 1994 Trust Deed and Rules. I have seen no clear evidence explaining why the amendment was not dealt with either by means of a deed or a resolution although Mr Marks suggests, in his letter of 1 June 2003, that the reason was, to keep the precise nature of the benefits granted to Directors out of the formal documentation and “hidden” from other Scheme members.

64.
Hogg Robinson’s letter of 24 August 1992 and the file note dated 22 May 1997 suggest that the change was to be made by way of the power of augmentation. There are no minutes showing that this power was exercised or that consent was given at the time it was discussed. On the sale of the Company the Directors gave a warranty that no such augmentation had been made. Generally, such an augmentation would be notified to the member by a letter. Although it is clear that the letters dated 30 June 1992 to Mr Marks, JE Owlett and JS Owlett were drafted there is no evidence that they were issued. In the notes of the meeting held on 15 October 1992 the letters were referred as ’proposed letters’ which indicates that they had not been issued by then. 

65.
Mr Marks considers that there is ample evidence to show that the augmentation of benefits and the funding of the augmentation were considered. Mr Marks’ fellow Directors and former Trustees have stated that there was agreement amongst the Company and the former Trustees at the time that the revised definition of final pensionable salary would apply. I am satisfied that the intention to augment the Director’s benefits by way of amending the definition of Final Pensionable Salary was discussed.  I am concerned however that the agreements were not formally recorded. Further, I am not convinced that consideration was given as to how the augmentation was to be funded although I have noted Mr Marks contention that such consideration was given. Mr Marks points me towards details in the 1994 Actuarial Valuation and the additional 1.1% contributions paid by the Company. 
66.
I do not agree with Mr Marks’ assertion that the reference in Appendix A of that valuation to maximum benefits for Directors must automatically include the new definition of Final Pensionable Salary. The reference to “maximum benefits” could simply have been in the context of the Directors benefits being based on two-thirds of Final Pensionable Salary.
67.
Mr Marks contends that the additional 1.1% contribution paid by the Company was initially paid for the purpose of funding the enhanced Director’s benefits and later to fund changes brought in by Pensions Act 1995. The Trustees argue that the additional contribution of 1.1% was to fund changes to the Scheme brought about by the Pensions Act 1995. In 1991 the Company was contributing at a rate of 15.2%.  In 1992 the contribution rate was reduced to 12.5% and the Company continued to contribute at this rate until 1994. The 1994 Actuarial Valuation recommended that the contribution rate could be still further reduced to 11.4% from 1995. The Trustees however decided to continue to contribute at a rate of 12.5%. In the Trustees’ report, for the year ending 5 April 1995, the Trustees are clear that the decision to continue to contribute 12.5% of pensionable salaries was as a result of the changing legislation brought about by Pensions Act 1995. Had it been the Trustees’ intention to fund an augmentation to the Director’s benefits by way of an increase in the funding rate, I would have expected such an increase to have occurred in the year that the augmentation took place not some years later. Instead the funding rate was reduced by more than 2.5% in the year that Mr Marks’ claims that the augmentation took place. All in all I consider that consideration was not given as to how the augmentation was to be funded.
68.
Mr Marks puts forward several arguments as to why the Scheme Actuary may not have found it necessary to adjust the funding rate to take account of the augmentation. Were the Actuary, for whatever reasons, of the opinion that the augmentation did not require any changes to the funding rate or, for that matter, to be funded by way of a special payment I would have expected him to have stated in the Actuarial Report that he had taken account of the augmentation when deciding that no changes were required. The lack of any mention of augmentation in any of the Actuarial Reports submitted does not persuade me to accept Mr Marks’ arguments. 
69.
Mr Marks contends that all parties to a court case in June 1999 based their calculations for damages on the basis that his pension has been augmented. The Statement of Claim is clear that Mr Marks was claiming for loss or damages which had or would occur as a result of leaving the Company some four years earlier than he had originally expected.  The ‘Particulars of Loss and Damage’ reiterates that all of the damages claimed by Mr Marks were in respect of benefits he might have expected to receive before retirement. There is no evidence to suggest that consideration was also given to the level of retirement income he could expect to receive. Thus, I do not agree with Mr Marks’ assertion that account was taken of the augmented benefits. 

70.
Mr Marks points me to the fact that Mr JE Owlett and Mr JS Owlett both received augmented benefits. The notes of the meeting held on 15 October 1992 state “…that the proposed letters for himself [Mr Marks] and Mr J E Owlett are shortly to be issued, so they will be subject to the same definition of Final Pensionable Salary as Mr J S Owlett.” That supposes that an amendment to the definition of Mr JS Owlett’s benefits had occurred before 1992 and the alleged augmentation was only to apply to Mr Marks and Mr JE Owlett. It is notable that Mr JE Owlett recalls in his letter to me that “the change was to include Mr Marks”. To my mind such a comment suggests that he expected Mr Marks’ benefits to have had been augmented to mirror those of others. 
71.
Additionally, the current Trustees have submitted that JE Owlett and JS Owlett are currently receiving benefits from the Scheme that have been calculated on the augmented basis by Hogg Robinson. In both cases the benefits commenced before Decco acquired the Company.

72.
I have no difficulty in accepting that there was a shared assumption on the part of the former Trustees, the Company and Hogg Robinson that the director’s benefits had been augmented and that all the parties conducted themselves on the basis of this assumption.  But that is as far as it goes.  The augmentation was not formally made and financial provision was not made for it.  Moreover when selling the company the then Directors declared that no such augmentations had been made.
73.
In the absence of such an augmentation I do not uphold Mr Marks’ application.

DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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