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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs E F Judd

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondent
	:
	East Hampshire Primary Care Trust (the Trust), as successor to former employer


MATTERS FOR DETERMINATION 

1. Mrs Judd complains that her former employer failed to give her proper information about her eligibility to remain in the Scheme when she became a part time employee in 1980.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs Judd commenced full time employment with her former employer on 1 June 1975.  At that time Mrs Judd was compulsorily made a member of the Scheme.

4. On 13 March 1980 Mrs Judd reduced her working hours to 30 hours per week.  As such she became designated as a part time employee although working more than half the standard hours for the post.

5. On 9 May 1980 Mrs Judd received a statement from the Department of Health and Social Security which was headed, “Return Of Superannuation Contributions”.  This statement listed the contributions for each of the five years that Mrs Judd had paid and gave the total amount for which a payable order had been sent to her bank.  There was no explanation as to why the contributions had been returned.

6. Shortly after receiving the return of her contributions Mrs Judd commenced a personal pension plan.

7. On 1 March 1986 Mrs Judd returned to full time employment and was compulsorily joined into the Scheme. Again she was provided with a copy of the Booklet as revised. She terminated her contributions to the personal pension plan.

8. On 16 July 1987 the Department of Health and Social Security (DHSS, now Department of Health) sent a letter to all Health Authorities. In brief the letter referred to a number of part time staff that had claimed they had not been informed by their employing authorities that they could elect to be superannuable when they took up part time employment of more than half the standard hours.  The employing authorities were encouraged prominently to display a poster advising of part time pension rights and to review their publicity arrangements, in particular their procedures for the early identification of part time officers who had increased their hours to at least half the standard hours.

9. In 1988 Mrs Judd asked to pay additional contributions so as to buy back extra years of pensionable service.  She was limited to purchasing around six years of pensionable service by reference to the maximum contribution that she could pay.

10. During 2001 Mrs Judd began making enquiries, as a result of media coverage on part time workers, regarding the operation of the Scheme during her period of part time employment. The Trust advised Mrs Judd to deal with the NHS Pensions Agency (the Agency) in respect of the matter.

11. Mrs Judd wrote to the Agency on 12 January 2002.  She said she had been unaware that she could have remained in the Scheme when she reduced her working hours. Because her pensionable service between 1976 and 1980 had resulted in a refund of contributions, and she had no pensionable service between 1980 and 1986, she had effectively lost 11 years’ pensionable service.  The Agency replied that since Mrs Judd had left the Scheme in 1980 with less than five years’ pensionable service, her only entitlement was to a refund of contributions. She could have remained in the Scheme by completing a form SD157.  Mrs Judd says that she was never asked to complete a form SD157 – she asserts that if she had been sent such a form and completed it as requested then her employer would have a record of this.  Although the name of her employer has changed following various changes to the structure of the NHS, there has been no other change of employer.

12. In early 2003, Mrs Judd invoked Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP). In its response, the Agency said:

12.1. The onus is on an individual to make their wishes known to their employer and to assist in this process publicity material was issued to employers;

12.2. Membership of the Scheme for part time workers was still voluntary in 1980 so it was established practice to remove Scheme members who changed from full time to part time employment. If they were still eligible to join the Scheme, the member was asked to make an election to remain in the Scheme using a form SD157. Mrs Judd’s employer had an obligation to make sure she received a copy of the leaflet SDR that included form SD157;

12.3. In June 1983, the Agency provided employers with material to carry out a leaflet drop. That leaflet was designed to be included in pay packets;

12.4. In 1987, the Agency asked employers to ensure that form SD157 was returned whether or not a part time employee wished to be included in the Scheme. This was followed later in the year by a publicity campaign involving posters that the Agency provided to be displayed by employers on notice boards;

12.5. The Agency has discussed Mrs Judd’s situation with her employer and been told that the Trust was familiar with the procedures and confident that they had been correctly applied although there is no record of what information was specifically provided to Mrs Judd;

12.6. A refund of contributions would not be paid automatically. The Agency would only make a payment when it received an application form, completed by the member and authenticated by the employer; and

12.7. The Agency believed that “on balance the procedures established in 1973 and the later publicity measures employers were asked to undertake were sufficiently robust to have enabled you to make enquiries about remaining in the Scheme when you became part time”. 

13. Mrs Judd then invoked Stage 2 of the Scheme’s IDRP. In response, the Agency said it did not uphold her complaint. It said that there had been no maladministration on the part of the Agency and “unless the Trust accepts there has been a mistake and it is willing to pay to put this right…then the Agency has done all it can to help you”. The Agency contended that:

13.1. It was Mrs Judd’s employer’s (i.e. the Trust’s) responsibility to inform her of her rights regarding remaining in the Scheme;

13.2. The Agency was satisfied that that sufficient guidance was available to prevent this type of misunderstanding because of the existence of the Booklet and “separate guidance to employers”;

13.3. Mrs Judd might consider approaching her employer about the potential lack of communication that might have arisen as a result of her working in a rural environment; and

13.4. Mrs Judd might be better taking up her case directly with the Trust.

14. Mrs Judd sought assistance from the Pensions Advisory Service (TPAS) and there followed an exchange of correspondence during which the Trust confirmed the following:

14.1. In response to Mrs Judd’s claim that, as a result of a telephone conversation in 1980, she had become convinced that she could not remain in the Scheme the Trust has no records to indicate that Mrs Judd made any enquiries of the Agency or Payroll (which administered contribution refunds) about the refund of her contributions or continuing in the Scheme when she changed from whole time to part time working;

14.2. In June 1975, and again in 1986, when Mrs Judd joined the Scheme it was standard practice for the Personnel department to issue the Booklet to new members. To the best of its knowledge, Mrs Judd would have been given booklets at the appropriate times;

14.3. The Trust was unable to say what information Mrs Judd might have received when her contributions were refunded as it would have been sent directly by the Agency;

14.4. It is the Trust’s understanding that for the Agency to refund contributions, it would require completion of a form;

14.5. The Trust has records indicating that Mrs Judd received a refund of superannuation contributions as a Student Nurse from October 1965 to November 1968 and as a Staff Nurse from November 1968 to March 1969;

14.6. Form SD157, the application for part time employees to join the NHS Pension Scheme was attached to Leaflet SDR.  That leaflet was created to explain the change of the NHS Pension Scheme rules when certain part time employees became eligible to be members of the NHS Pension Scheme.  Part time employees who requested to join the NHS Pension Scheme would have been given this leaflet.

15. The TPAS adviser pointed out to the Trust that Mrs Judd had been a district nurse in a rural area and working away from her base which made it less likely that she would see notices at her place of work. In reply, the Trust referred to the booklet issued in 1986.

16. Mrs Judd disputed the Trust’s statement that she would have been given a copy of the Booklet in 1975 saying:

“I maintain that I was not made aware of my entitlement to remain in the scheme when I changed my employment status in 1980. There is as yet no written evidence except that I supposedly received a booklet in 1975…This I dispute.”

17. I have investigated the contention made by the Trust that the Agency would have required a completed form before releasing a refund of contributions.

17.1. The Agency have told me that the procedure in place at the time that meant that to issue a refund payment a form (RF12) had to be received by it signed by the Scheme member and the member’s employer. The Agency have informed me that the form would be completed by the member and returned to the employer, who would complete their part and send the form to the Agency. I note that Mrs Judd’s refund was paid directly to her bank account and that the Agency says that it obtained details of a member’s bank account from the completed form. It did not have access to bank details otherwise;

17.2. In response to this, Mrs Judd says that bank details may well have been obtained by the Agency from the Trust so that involvement was not necessarily required. She points out that the Trust would have had her bank details because she had her salary paid directly into her account.
17.3. The form, or any copy of it, has not survived.

18. Mrs Judd has told me that she did receive the Booklet in 1986 but says that because she was joining the Scheme as a full-time employee she had no reason to consult the Booklet about part-time employees’ issues.

19. Mrs Judd says that the issue of the leaflet SDR and form SD157 could have been pursued more vigorously by the Trust. She believes that the arrangements relating to part time employees could have been worded in a way that would have made it easier for pension scheme members to understand.

20. Mrs Judd maintains that she was not made aware of nor received a form SD157. She says that, had she returned one in 1980 or in 1987, a copy would be on her personal file, because she has been with the same employer (in its various guises) for 36 years. Mrs Judd says that she should have been able to ask for a copy of the form, which would have resolved the issue and set her mind at rest.
21. Mrs Judd acknowledges that she received refunds of her contributions in 1968 and 1969 and says that, when she went part time and received a refund, she thought that this was normal practice. She continues to maintain that she did not receive a Scheme booklet in 1975.

CONCLUSIONS

22. The 1973 Regulations (see Appendix) made provision for a part time employee to join the Scheme provided that:

· He/she fulfilled the minimum employment requirements (in brief, to be working not less than one-half of the hours which would constitute whole-time employment) (Part 1 of Schedule 7); and

· He/she had made an election in writing to the employing authority (Part 2 of Schedule 7).

23. Mrs Judd fulfilled the minimum employment requirements but neither the Trust nor the Agency have any record of her making an election, such as was required by Part 2 of Schedule 7 to the 1973 Regulations (subsequently carried forward into the 1980 Regulations)
24. The Trust’s predecessor might have been more active in informing Scheme members who changed their working pattern of the possibility of such changes opening up entrance to the Scheme. The Trust has said that entrants to the Scheme would automatically have been given a copy of the Booklet. Mrs Judd has said this did not happen in her case. Given the lapse of time, it is virtually impossible now to be clear about events but I consider that, on the balance of probabilities, Mrs Judd would have been provided with the Booklet that being the usual NHS practice.  The Booklet clearly set out the position for part time employees and mentioned that leaflet SDR/SBN explained how the Scheme applied to part time employees.

25. That there is no record of her completing form SD157 would be consistent with her claim never to have been sent such a form.  She should have received a form at the time she commenced her part time working and also in 1983.  By the time the request came for that form to be completed even by those who were not wanting to take up Scheme membership, Mrs Judd was already a member.

26. Mrs Judd says that she received an unsolicited refund of contributions in 1980. The Agency says that such a refund would have needed the member’s consent and that consent was given by completion of a form (RF12). Although Mrs Judd says her bank details may have been collected from elsewhere (and thus that I should not conclude from the use of her bank account that she did complete the form).  I do conclude on the balance of probabilities that Mrs Judd signed the form requesting a refund of contributions.  Her signed consent was an established part of the procedure leading to the refund.  I accept that, with the passage of time, she may have forgotten this. It therefore seems to me that she could have questioned her entitlement to remain in the Scheme at that time.

27. On receiving the refund of contributions Mrs Judd says she telephoned the Agency to find more information, but unfortunately neither she nor the Agency have any record of that conversation. However, by the time Mrs Judd reduced her hours, part time employees working at least half the standard hours for their post had been allowed to join the Scheme for some seven years. It was not a recent change to the Scheme which might have been unknown to or overlooked by an Agency employee. On the balance of probabilities, I consider it unlikely that the Agency would have told Mrs Judd that she was unable to join the Scheme. In addition, Mrs Judd had been a member of the Scheme on two separate occasions before the period of membership ending in 1980. I would therefore expect her to be aware of the fact that literature about the Scheme, including members’ booklets would be available, but she does not appear to have asked for or consulted such literature. Instead, she made an assumption that she could not remain in the Scheme and made alternative pension arrangements. 

28. Despite Mrs Judd’s arguments I conclude that information was available to her that she did not consult and consequently I do not uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

3 January 2007

APPENDIX

The National Health Service (Superannuation) (Amendment) Regulations 1973

29. The NHS (Superannuation) (Amendment) Regulations 1973 (the 1973 Regulations) came into operation on 19 March 1973 and were still in force at the time Mrs Judd changed her hours. The 1973 Regulations amended The National Health Service (Superannuation) Regulations 1961, which were the principal regulations at the time. The 1973 Regulations added the following to Regulation 4(1), which provided for membership of the Scheme:

“(f) any other part-time officer who satisfies the requirements of schedule 7:”
30. Schedule 7 stated:

“The requirements to be satisfied in order that a person employed in a part-time capacity may be an officer by virtue of regulation 4(1)(f) are that:-

1. He fulfils one of the following minimum employment qualifications:-

(a) he is employed by one or more employing authorities for such hours in any period as in the aggregate amount to not less than one-half of the hours which would constitute whole-time employment in his case; or

(b) he satisfies the Secretary of State that in the aggregate of his employment under one or more employing authorities and employment under a local authority or governing body of a medical school or such other employment as the Secretary of State may designate he is employed for such hours in any period as would constitute whole-time employment in his case; or

(c) he was transferred under the Act …

Provided that any part-time officer who, whilst continuing to be employed by an employing authority, no longer satisfies a minimum employment qualification under this paragraph shall be deemed to satisfy such a qualification for a period of one month unless during that period he elects otherwise in writing to his employing authority.

2. (1) There is in respect of him an election made in writing to his employing authority and having effect in accordance with this paragraph.

(2) (a) Where the employment commenced before 1st April 1973 …

(b) where the employment commences on or after 1st April 1973 and the election is made within one month after such commencement, the election shall take effect as from the date of commencement; and

(c) where the election is made one month or more after the commencement of the employment and on or after 1st May 1973, the election shall take effect as from the beginning of the next pay period following receipt by the employing authority of that election:

Provided that –

(i) an employment in which a person does not fulfil a minimum employment qualification under paragraph 1 of this schedule shall be deemed for the purposes of this paragraph to commence when he fulfils such qualifications; and

(ii) an officer shall be deemed to have made an election taking effect as from 1st April 1973 if, before that date, he was a part-time officer to whom these regulations applied and he satisfied the description contained in paragraph 1(b) or 1(c) of this schedule.

(3) An election under this paragraph shall continue to have effect as an election to his employing authority as long as the officer remains an officer without a continuous break of 12 months or more other than a period to which regulation 18(2) applies.”
The National Health Service (Superannuation) Regulations 1980

31. The NHS (Superannuation) Regulations 1980 (the 1980 Regulations) came into force on 1 April 1980.

32. Regulation 4(1) provided:

“Subject to regulations 5 [Persons holding honorary appointments] and 8(3) this Part of these regulations shall apply to the following officers of an employing authority who have attained the age of 18 years –
…

(f) any other part-time officer who satisfies the requirements of Schedule 6

…”

33. Schedule 6 provided:

“The requirements to be satisfied in order that a person employed in a part-time capacity may be an officer by virtue of regulation 4(1)(f) are that:-

1. He fulfils one of the following minimum employment qualifications:-

(a) he is employed by one or more employing authorities for such hours in any period as in the aggregate amount to not less than one-half of the hours which would constitute whole-time employment in his case; or

(b) he satisfies the Secretary of State that in the aggregate of his employment under one or more employing authorities and employment under a local authority or governing body of a medical school or such other employment as the Secretary of State may designate he is employed for such hours in any period as would constitute whole-time employment in his case; or

(c) he was transferred under the Act of 1946 …

Provided that any part-time officer who, whilst continuing to be employed by an employing authority, no longer satisfies a minimum employment qualification under this paragraph shall be deemed to satisfy such a qualification for a period of one month unless during that period he elects otherwise in writing to his employing authority.
2. (1) There is in respect of him an election made in writing to his employing authority and having effect in accordance with this paragraph.

(2) (a) Where the employment commenced before 1st April 1973 …
(b)
where the employment commences on or after 1st April 1973 and the election is made within one month after such commencement, the election shall take effect as from the date of such commencement; and

(c)
where the election is made one month or more after the commencement of the employment and on or after 1st May 1973, the election shall take effect as from the beginning of the next pay period following receipt by the employing authority of that election:

Provided that –

(i) an employment in which a person does not fulfil a minimum employment qualification under paragraph 1 shall be deemed for the purposes of this paragraph to commence when he fulfils such qualification;

(ii) an officer shall be deemed to have made an election taking effect as from 1st April 1973 if, before that date, he was a part-time officer to whom these regulations applied and he satisfied the description contained in paragraph 1(b) or 1(c); and

(iii) an election in relation to the minimum employment qualification set out in paragraph 1(c), other than by a person to whom the last preceding proviso applies, must be made within 3 months of the date on which that paragraph first applies to him or within such longer period as the Secretary of State may in any particular case allow.

(3) An election under this paragraph shall continue to have effect as an election to his employing authority as long as the officer remains an officer without a continuous break of 12 months or more other than a period to which regulation 22(2) [Intervals in service due to illness or injury] applies.”
NHS Superannuation Guide Booklet

34. The following extracts are taken from the Booklet in force at the time Mrs Judd joined the Scheme in 1975.

“Persons who must join the scheme
Whole time employees over 18 and under 65 (60 for special classes).
Persons on administrative, professional or clerical duties must join the scheme immediately on starting their employment.
Persons employed on other duties must normally be employed for 2 years before joining the scheme unless they bring in pension rights from another scheme or were previously superannuable in the scheme within the preceding 12 months.
General medical and dental practitioners including assistant and trainee practitioners (but see Section 19.1), who are on the list of an Executive Council (Family Practitioner Committee).
Part time doctors and dentists whether salaried or on a sessional fee basis (see Section 20).
Ophthalmic medical practitioners (from 1 April 1974) (but see also Section 2.2).

Persons who may choose to join 

Part-time employees over the age of 18 and under the age of 65(60 for a woman employed as a nurse, midwife or physiotherapist) who work for at least half of the standard hours of the grade; part-time employees who are employed for the remainder of their time in other work in the National Health Service, with a local authority, a medical school, or with certain other bodies. (Leaflet SDR/SBN explains how the scheme applies to part-time employees who elect to join.)
Ophthalmic medical practitioners (from 1 April 1974) in practice on 31 March 1974 may choose not to join the scheme if they have already made adequate provision for retirement through private insurance arrangements. (Leaflet SDDB gives full details.).

Persons who cannot join
Persons not included in Section 2.1 and 2.2.
Persons entering National Health Service employment for the first time after the age 65 (60 for the special classes), unless they are in receipt of a pension from public funds or bring in pension rights from another occupational pension scheme.
Persons holding honorary appointments and not otherwise members of the scheme.  National Health Service pensioners re-employed in the National Health Service whose pensions are not liable to be reduced as a result of the re-employment (see Sections 17 and 19.6).”

Relevant time limits

35. From 1 April 1973 part time employees working at least half the standard hours for their grade became eligible to join the Scheme if they so wished.

36. From 6 April 1988, in compliance with the Social Security Act 1986, it became possible for all employees to join the Scheme if they so wished.
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