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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs T Lawrence

Scheme
:
Boots Pension Scheme (the Scheme)

Respondents
:
Boots Pensions

MATTERS FOR DETERMINATION 

1. Mrs Lawrence is aggrieved that her application for an ill health early retirement (IHER) has been rejected.  She contends that the Terms of Reference drawn up by the Trustees for the delegated Ill Health Early Retirement Committee (the Committee) incorrectly includes a test for permanency as the rules require no such test and further that the Committee’s rejection on the grounds that permanency was not proven is incorrect, as there was overwhelming evidence supporting permanency.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS FROM THE SECOND DEFINITIVE TRUST DEED AND RULES OF BOOTS PENSION SCHEME EFFECTIVE FROM 10 OCTOBER 1994

“PART III

DEFINITIONS AND RULES OF CONSTRUCTIO
D2 ACTIVE MEMBERS EARLY RETIREMENT:

D2 (A)

Application of Rule D2

This rule applies where an Active Member ceases to be an Employee and either-

(i) is aged 50 or more and has at least two years Qualifying Service, or

(ii) satisfies the trustee, which may in this respect rely upon medical advice, that he is under an Incapacity or Total Incapacity and the total of his Pensionable Service and his contributory membership of the Boots Personal Pension Plan is at least five years.

D2 (B)

Active Members election

(i) The Active Member may, with the consent of the Trustee, elect to receive an immediate pension starting on the day following that on which he ceases to be an Employee.

(ii) If, in the opinion of the Trustee, the Active Member is unable, by reason of Incapacity or Total Incapacity, to make an election, the Trustee may pay the Active Member an immediate pension starting on the day following that on which he ceases to be an Employee.” 

MATERIAL FACTS

3. At its meeting on 28 January 2002 the Trustee established an Ill Health Early Retirement Committee (the Committee) to assess applications from members for early retirement on grounds of ill health.  The Committee is authorised by the Trustee to reach decisions on individual applications, both in relation to whether the retirement is on grounds of Incapacity or Total Incapacity, and about the level of pension.

4. In deciding whether a member qualifies under the definition of Incapacity the Committee must, under the Scheme of delegation,  refer to its Terms of Reference (the Terms of Reference), part 3 of which deals with the interpretation of the scheme rules:

“3
Interpretation of the Scheme Rules

Retirement from Active Service

Rule D2 (A) provides for an active member to apply for the payment of an immediate pension on ill health.  Under this Rule the Trustees must establish whether the member suffers from Incapacity or Total Incapacity.

‘Incapacity’ means a physical or mental deterioration in health which is beyond that which is either normally associated with advancing age or simply due to a decline in energy or ability and which in the opinion of the Trustee amounts to serious ill health. 

‘Total Incapacity’ means incapacity which, in the opinion of the Chief Medical Officer of the Principal Employer, amounts to serious ill health, incapacity, injury or infirmity of such a nature as to render the Active member incapable of undertaking the duties for which he or she was employed.

The Trustee’s interpretation of these definitions is set out in the following paragraphs.  These guidelines cannot fetter the trustee’s discretion and each case should be reviewed on its own merits.

It shall be assumed that an active member who applies for an immediate ill health early retirement pension shall be considered under both Incapacity and Total Incapacity grounds (ie the member does not need to make separate application).  For the avoidance of doubt, the Committee may assume that the Trustee will consent to a member’s application if the criteria set out in this Memorandum are satisfied.  (This is required under Rule D2 (B) and C3 (B).

Incapacity

In deciding whether a member qualifies under the definition of Incapacity, the Committee must determine whether the ill health is ‘serious’, taking into account all relevant factors, including the following

· There is a degree of permanence.  This means that, in seeking a medical opinion, the Committee should satisfy itself that the illness and impairment in question is not of a short-term temporary nature but that, on balance of probabilities, it is likely to last until contractual retirement age.  

· The member is taking steps to avoid ill health through reasonable medical treatment or any other appropriate treatment.  This is subject to the circumstances of the particular case and the nature of the illness.

· The extent to which the person is able to do appropriate future work.

· Where the main cause of the incapacity is related to work (e.g. stress-related), management investigation must be undertaken to see if a return to appropriate work can be facilitated before a decision on incapacity is made.

· The definition of Total Incapacity requires an opinion from the Chief Medical Officer of the Principal Employer stating that the member is in serious ill health and incapable of doing the work for which he/she was employed.  Qualification for Total Incapacity pension does not require Trustee consent. 

If the Committee concludes that the member’s ill health is sufficiently ‘serious’ to warrant an immediate ill health retirement pension on grounds of Incapacity, then the Trustee instructs the Committee to move directly to consider whether the member also meets the requirements of Total Incapacity.  If the Committee concludes that the member’s ill health is not sufficiently ‘serious’ to warrant an immediate ill health retirement pension on grounds of Incapacity, the member should be informed.

Total Incapacity  

The definition of Total Incapacity requires an opinion from the Chief Medical Officer of the Principal Employer stating that the member is in ‘serious’ ill health and incapable of doing the work for which he/she was employed.  Qualification for Total Incapacity pension does not require Trustee consent.  However, the Committee is asked to ensure that the following points are reflected when processing Total Incapacity applications:

· A member cannot be considered for Total Incapacity pension unless the Committee has first accepted him under the Incapacity rule.

· The Chief Medical Officer’s opinion should clearly state that the member is incapable of undertaking the duties for which he/she was employed. (Comments on alternative occupations are irrelevant for this purpose.)

· The Chief Medical Officer should be asked to confirm the medical opinion given at paragraph 3.4 above.
Information to Committee and Review Process

In order to determine whether a member qualifies for an ill health early retirement pension, the Committee will be provided with information from the employer and from the medical adviser, as follows:

· An application and medical consent form;

· A job profile;

· Details of sickness absence;

· A medical examiners report;

· The medical adviser’s recommendations (in a form to be prescribed by the Committee);

· The member’s age, his normal retirement date and confirmation that he meets the 5 year eligibility condition;

· The minimum Incapacity pension (that is, the notional early pension) as a per cent of final pensionable pay;

· The Total Incapacity pension (expressed as a per cent of his final pensionable pay).    

The Committee will review the documentation to ensure that the due process has been followed.  If ill health early retirement is granted and the member is in exceptional circumstances of serious ill health, ie his life expectancy is less than 1 year, the member will be given the option of a full commutation of the pension.

4. Under Rule D2 (C3) the Trustee has power to review ill health pensions in payment.  Responsibility for this is delegated to the Committee who, under their terms of reference,  may include the following factors in the review process.

· The earnings record of the member since retirement, compared with pre retirement earnings at Boots;

· Any incapacity or other benefits payable from the State;

· Updated medical evidence.”

5. An application for ill health early retirement is processed as follows:

5.1 The applicant is initially examined by an Occupational Health Service Doctor who prepares a report, which forms the basis of the evidence presented to the Committee.

5.2 A standard form report to the Committee is then prepared by either the Chief Medical Officer or Senior Medical Officer.

5.3 The recommendation to the Committee, which is added to the report is always prepared by a second doctor, either the Chief Medical Officer or the Senior Medical Officer. 

5.4 The Chief Medical Officer presents the medical evidence to the Committee when the application in question is being considered. 

6. Thus all cases are reviewed by at least two occupational health Service doctors and the process requires both doctors to be satisfied with the recommendation appended to the report.

7. On 25 March 1997 Mrs Lawrence was referred by the Employer for an examination by a Specialist in Occupational Medicine at the North Sea Medical Centre after she had had experienced a 3-4 month history of neck pain and other symptoms.  Dr Bracher at the North Sea Medical Centre could not reach a conclusive opinion and wrote to Mrs Lawrence’s GP for more information.

8. On 10 April Mrs Lawrence’s GP replied:

“Mrs Lawrence first consulted me on 26 February 1997 when she gave a 3-4 month history of neck pain worsening over the last month.  The pain radiated to her shoulders and was associated with headaches and transitory tingling and pain in her arms and fingers.

On examination she had marked spasm in the trapezius muscles on the right and left, but no other abnormalities and no neurological defecit….

…My current management plan is to await physiotherapy.  I have every expectation that following a course of physiotherapy she should be fit to return to work as a dispenser and I have therefore no immediate plans to refer her for specialist opinion…”

9. On receipt of this report, on 14 April 1997 Dr Bracher wrote to the Employer:

“I have received a report from Mrs Lawrence’s General Practitioner and have sent a copy to Dr Marsden of Boots Occupational Health Services in Nottingham.

He is very optimistic that following physiotherapy she will be fit to resume her normal duties as a Dispenser.  He has no current plans to refer her for specialist opinion.

In the circumstances I feel that the correct action is to continue to monitor her sickness absence and refer her again if it remains unacceptable.”

10. On 13 August 1997 as a result of Mrs Lawrence taking 18 weeks sickness due to back problems Dr Pace at the North Sea Medical Centre wrote to the Employer:

“Further to Dr Bracher’s assessment dated 14 April 1997, this lady has incurred 18 weeks sickness absence as a result of her back pain.  She has been receiving treatment and is now markedly improved.  She still has occasional symptoms which are quite common with this condition but she wishes to return to work and I am sure that this is an entirely reasonable aim.

There may be some difficulties and so I thought I would outline them in the hope that you may be able to plan them out of her life.  She tells me that the dispensary where he works is due for refurbishment and this could be a good opportunity to reduce some of the potential stresses, but only you will be able to decide whether these are practicable.

Prolonged uncomfortable posture is a potential source of recurrent discomfort.  It may be better if the level at which she has to work with her arms can be varied.  It will also help if she can achieve a comfortable position for her head when working with the display screen equipment.” 

11. Mrs Lawrence was referred to Dr Harley, an Orthopaedic Spinal Physician who reported to the North Seas Medical Centre on 7 October 1997.   Dr Harley reported:

“On examination she has quite good neck movements but limitation in movements in the mid to upper dorsal spine.  Neurological testing was normal however in arms and legs.  Power, tone, sensation, reflexes all appeared intact.  X-ray of cervical spine shows congenital fusion C5/6 but I suspect she has had a recent lower cervical disc injury and this has caused her recent symptoms.”  

12. Dr Harley wrote to Mrs Lawrence’s GP on 30 December 1997:

“…I have reviewed the MRI scan which is essentially normal, apart from a small disc protrusion at T7/8.  The cervical spine appears normal apart from the fusion of C5 and 6, which we already knew about.  There is therefore little to account for her symptoms, although I suppose the thoracic disc could have caused rather odd sensations in the dorsal spine and chest, but I do not see how this could give her arm and neck symptoms.”

13. On 20 January 1998 Dr Harley again wrote to the GP:

“I have reviewed this patient following her MRI scan and explained the findings to her, ie nil significance.  She is feeling very much better now and I have stressed that she should try to get back to normal activities.  I do not think I will need to see her again.”  

14. Dr Bracher wrote to the Employer on 13 August 1998:

“I saw Mrs Lawrence in the Occupational Health Department at the North Sea Medical Centre today and she told me that she had been disciplined recently for poor attendance at work.

She told me the history of her illness and there does appear to be an underlying medical condition to account for her recent sickness absence.  The reason is totally different from that causing her sickness absence last year…

The diagnosis of her condition has not been confirmed but there is a provisional diagnosis.  If the diagnosis is correct then the actual history of the condition is that it does get better.  I am writing to her GP for a report and should be able to advise you further after I have received it.”

15. Mrs Lawrence’s GP wrote to Dr Bracher on 21 September 1998 providing a historical summary and concluding:

“ …As you can see the diagnosis is unclear, treatment has been very much empirical and therefore I am unable to comment on prognosis at the present.  Hopefully more details will be available after she has seen the consultant physician at the Ipswich Hospital.”

16. Dr Bracher saw Mrs Lawrence again on 7 October and reported back to the Employer on 9 October 1998:

“Mrs Lawrence has made tremendous progress despite the fact that no final diagnosis of her illness has been made.  She is still under investigation but it is unlikely that the results of the investigation will affect her ability to perform her duties efficiently and effectively.  I do not plan to review her again but would be able to do so if you thought it necessary.”

17. Mrs Lawrence was referred to Dr Bracher again on 3 April 2001.  He reported back to the Employer on 4 April 2001:

“She has been absent from work since June 2000 and there is no sign at present that she is fit enough to return to work.

She has a condition, which is notoriously slow to improve, but there is still the potential for recovery and she does not wish to be considered for medical retirement.”

18. Dr Marsden the Chief Medical Officer wrote to Mrs Lawrence’s GP on 1 February 2002:

“Your patient, Mrs Lawrence, works for Boots the Chemists as a dispenser in a store.  She has been off sick since June 2000 with, I understand, ME.  Her manager is asking me to contact you for details concerning the likelihood of returning to work.

· Her role as a dispenser involves her making up prescriptions and therefore does need good concentration to prevent errors, reaching, balance and standing;

· I would therefore be grateful for a short report from her notes on her;

· Medical condition, treatment to date and planned level of day to day activities;

· Prognosis with respect to improve with timescales if possible;

· Timescale when she would be fit to return to work to her normal duties and anything we can do to facilitate this e.g. reduced hours.  

19. Mrs Lawrence’s GP replied on 22 February 2002:

“On 12 June Mrs Lawrence attended the clinic with symptoms of upper respiratory tract infection that was associated with vertigo.  She was treated for labyrinthitis and obtained little relief from Stemetil and then later, Betahistine.

She progressively developed non-specific symptoms characteristic of postviral syndrome and that has been the main diagnosis until date, with its complications.  Her symptoms range from constant fatigue, which was exacerbated by exertion, altered body sensation.  Constant body ache, difficulty doing housework and maintaining a reasonable concentration level as well as dizziness.

She later developed frontal headaches and because of worsening postural instability, she was referred to Mr Hilger the ENT Surgeon.  Vestibular function test, ENT examination and MRI scan were negative.  She was referred for physiotherapy, which she still attends and this has been the mainstay of her management.  She was started on Fluoxetine, which has helped with her mod, which fluctuated, but was generally low.

At present, she is not able to sustain any activity beyond an hour and her concentration span is still short.  She is able to stand for only an hour without pains in her knees and ankle and a few days ago, she consulted me with complaints suggestive of carpel tunnel syndrome of the left hand.  In addition to the Poranolol, which she takes for migraine, she is on the antidepressant Fluoxetine and the anti-inflammatory drug Diclfenac for her pains.

Judging from her progress over the last year, the prospect of returning to work as a dispenser is slim in the near future.  She would clearly struggle with her level of fitness and concentration level.  Having said this, it is not impossible that she will recover fully but her progress is slow and at present it is impossible to give a timescale.”  

20. On 6 March 2002 the Chief Medical Officer wrote to the Employer:

“Her GP states that at present she is not able to sustain any activity beyond an hour, and her concentration span is still short.  She is able to stand for only half an hour and has had some recent symptoms in her left hand.  Her GP thinks that ‘judging from her progress over the last year, the prospect of returning to work as a dispenser is slim in the near future.  She would clearly struggle with her level of fitness and concentration level.  Having said this it is not impossible that she will recover fully but her progress is slow and at present it is impossible to give a timescale.”

21. On 2 May 2002, Mrs Lawrence commenced her application to be considered for an IHER.

22. As part of the application, on 11 June 2002, Dr Pace at the North Sea Medical Centre provided the following report to the Chief Medical Officer:

“This lady remains absent from work with a diagnosis of post viral syndrome which has resulted in continuous sickness absence since June 2000.

In addition she suffers from dizziness and migraines.

During an episode of dizziness last year she sustained a fracture of her left tibia and fibula whilst falling down stairs.

There may be some minimal improvement but I am sure that over the present timescale she may be considered permanently medically unfit to return to work on the grounds of:

1. post viral syndrome

2. Labyrinthine disorder

3. Recurrent migraine” 

23. Chris Sparkes, a Senior Physiotherapist at Ipswich Hospital wrote to Mrs Lawrence’s GP about her referral for physiotherapy on 22 May 2002:

“Treatment has been prolonged due to an ankle fracture in May/June 2001 and Theresa has often had difficulty attending for treatment due to illness and various family upsets.

Theresa attended our chronic fatigue group and has been assessed for dizziness and given Cawthorne-Cooksey exercises.

Theresa has improved gradually and can now go swimming once a week and has started some Pilate’s exercises.  She understands how to pace herself during the day and to set small goals for herself.  Symptoms dizziness are brought on by tiredness and stress.”

24. On 11 June 2002 the Dr Pace wrote to the Chief Medical Officer:

“This lady remains absent from work with a diagnosis of post viral syndrome, which has resulted in continuous sickness absence since June 2000.

In addition she suffers from dizziness and migraines.

During an episode of dizziness last year she sustained a fracture of her left tibia and fibula whilst falling down the stairs.

There may be some minimal improvement but I am sure that over the present timescale she may be considered permanently medically unfit to return to work on the grounds of:

· Post viral syndrome

· Labyrinthine disorder

· Recurrent migraine”

25. The Senior Medical Officer wrote to Dr Pace on 20 June 2002:

“As we discussed the trustees are applying the criteria more rigorously in view of demand on the pensions fund.  Consequently we need to have clear evidence in support of permanence (up to normal retirement age, ie 65 for men and women; and of serious ill health, ie level of function, disability etc).

As you may not have seen the GP letter regarding Theresa Lawrence, I would be grateful if you could have a look to see whether you wish to amend your report.”

26. Dr Pace replied to the Senior Medical Officer on 15 October 2002:

“It remains my opinion that although each condition from which she suffers is potentially capable of full recovery, the combination is such that the balance of probability is that she will never again regain sufficient fitness to return to work.

As ever the debating point is on the issue of ‘permanence’.

If the retirement board requires as you say ‘clear evidence in support of permanence’ then I can see that my opinion cannot be considered to be that, particularly in light of the final paragraph of her GP’s letter.

The post viral syndrome is the critical condition and there is evidence that if an individual has not returned to work after 4 years of symptoms due to post viral syndrome then the chances of ever recovering are remote.

In summary I do not believe that this lady will ever regain sufficient health to return to work, but I accept that I have not presented the ‘clear evidence’ which the Pension Fund Trustees require.”

27. On 17 October 2002 the Chief Medical Officer presented his report to the Committee which then met on 21 October 2002.  The report provided the following recommendation:

“Mrs Lawrence is undoubtedly seriously ill, but the examining medical officer and her GP do not state her condition can be described as permanent.  Therefore she does not appear to meet criteria for ill health retirement.  The examining medical officer suggests review in two years.”

28. The medical evidence available to the Committee on 21 October 2002 when it considered Mrs Lawrence’s application was as follows:

· Letter from Dr Uzokwe to Dr Marsden dated 22 February 2002;

· Letter from Dr Pace to Dr Marsden dated 11 June 2002;

· Letter from Dr Walker to Dr Pace dated 20 June 2002;

· Letter from Dr Pace to Dr Walker dated 15 October 2002;

· Report prepared by Dr Walker addressed to Mrs Prest dated 17 October 2002.  

29. Mrs Lawrence was notified on 21 October 2002 that she did not qualify for an IHER.  Mrs Lawrence then appointed legal advisers (the legal advisers) who wrote to the Employer for full details of the case.  The Employer confirmed that the period in which Mrs Lawrence could appeal had been extended to 21 April 2003.

30. Mrs Lawrence complained under the Scheme’s internal dispute resolution (IDR) procedure and the stage two response dated 25 September 2003 stated that the Trustee wished to obtain a specialist medical opinion on the prognosis for her.

31. There was then a flow of correspondence between Mrs Lawrence’s legal advisers and the Trustee regarding the appropriateness of new medical opinion when reviewing the decision reached in October and the suitability of the named medical specialist.  The legal advisers finally advised that Mrs Lawrence was not prepared to see a specialist for the purposes of the appeal.  

32. A stage two response was issued on 19 December 2003 upholding the original decision reached by the Trustee.  

Mrs Lawrence’s submissions

33. The decisive factor in the rejection was doubt about the permanence of Mrs Lawrence’s condition notwithstanding the opinion of Dr Pace, that it was permanent.

34. It is unclear where the requirement for proof of ‘permanence’ arises and the Committee had gone beyond a simple interpretation of the Scheme rules in this respect.

35. It would be monstrous if a precisely defined concept of incapacity incorporating no requirement of permanence could disentitle someone who could not prove the permanence of their condition whereas incapacity defined as permanent or for an indefinite period (as in Saffil Pension Scheme v Curzon) would allow the same person to qualify.

36. Dr Uzokwe in his letter of 22 February 2002 said it is not impossible that Mrs Lawrence will recover in the long term.  The words ‘not impossible’ suggest something considerably less than 50% chance so Dr Uzokwe was expressing the opinion that it was more than likely that she would not recover sufficiently. 

37. Dr Pace expresses a very clear opinion in both his letter of 11 June 2002 and his letter of 15 October 2002 that Mrs Lawrence’s condition is permanent.  The letter from Dr Walker to Dr Pace, the expert appointed is a clear request for Dr Pace to change his report and his opinion.  Dr Pace did not change his opinion in his letter of 15 October 2002 but merely says that he cannot offer ‘clear evidence’ supporting his opinion.

38. Dr Walker’s statement that “the examining medical officer and her GP do not state her condition can be described as permanent” is a false representation.  It is a lie as Dr Pace could not have been clearer about expressing his opinions.  

39. Under both the definition of ‘total incapacity’ and the terms applying to it other than the trustees accepting the employee’s election which, according to the terms of reference, is not really a discretion at all, all that is required is for the chief medical officer to express the view that the employee is suffering from serious ill health, incapacity, injury or infirmity of such a nature as to render her incapable of undertaking the duties for which she was employed.  Dr Walker albeit not the chief medical officer does certify that Mrs Lawrence is suffering from ‘serious’ ill health and one would assume he is speaking on behalf of the chief medical officer. 

The Trustees submissions 

40. When an IHER pension is granted it is payable for life, including the period before Contractual Retirement Age (CRA).  It is therefore entirely reasonable for the Trustee to have a guideline that ‘serious ill health involves satisfying itself that the illness and the impairment in question is likely to last until CRA.  Although in relation to differently worded rules, the principle that there should be a degree of permanence has been tested and supported in the Courts (eg Harris v Shuttleworth 1993, Key v Courtaulds Textiles plc 1998; Re McLorry 1998)

41. The Terms of Reference are compatible with the Trust Deed and state that the guidelines contained therein ‘cannot fetter the Trustee’s discretion.’

42. Under Clause 20(B) ‘Trustee to determine all other matters’, of the Trust Deed and Rules of the Scheme, the Trustee may decide all questions and matters of doubt arising under the Scheme and every such decision, whether made upon a question actually raised or implied, is, save for manifest error, conclusive.  

43. In any event, even if ill health is factually established, under Rule D2 (B)(I) the consent of the Trustee is required before an ill health early retirement pension can be put into payment.

44. Whilst the Trustee is satisfied that Mrs Lawrence’s condition is serious, the evidence in respect of permanence to CRA is less clear.

45. Following Mrs Lawrence’s application for an IHER pension she was referred to Dr Pace as the first stage in the information gathering process that would enable the Committee to consider her application.  Dr Pace is an Occupational Health Specialist.  For the avoidance of doubt, the Trustee has never suggested that Dr Pace is an expert in Chronic Fatigue Syndrome; nor has he purported to be such an expert.  

46. Following the examination undertaken by Dr Pace he has provided several letters regarding Mrs Lawrence’s condition.  It is clear that there is great difficulty in giving a clear prognosis. Dr Pace’s letter of 11 June 2002 stated: ‘There may be some minimal improvement but over the present timescale she may be considered permanently medically unfit to return to work’; Dr Pace’s letter of 15 October 2002 stated ‘…there is evidence that if an individual has not returned to work after 4 years of symptoms due to post viral syndrome then the chances of ever recovering are remote’.  

47. Whilst Dr Pace did not believe Mrs Lawrence could ever regain sufficient health to return to work he accepted he had not presented clear evidence to the Trustee and recommended a review ‘at the 4 year mark’.” 

48. The letter referred to in paragraph 25 was not available to the Committee when Mrs Lawrence’s application was considered.  However, this and further medical evidence was provided by Mrs Lawrence as part of her complaint under the IDR procedure.  

49. The following medical opinion that was provided supports the Trustee’s view of the possibility of recovery:  

· Dr Uzokwe in his letter of 22 February 2002 to the Chief Medical Officer;  

· Dr Uzokwe in his statement of 28 February 2002 to Abbey Life had responded to a question about likely improvement with the treatment by saying ‘yes’;

· Chris Sparkes, Senior Physiotherapist in his letter 22 May 2002 to Mrs Lawrence’s GP;

· Dr Uzokwe in a form he completed for the Benefits Agency dated 24 October 2002 had responded to a question about the likely course of her condition by stating ‘hopeful her problems would improve’; 

· Dr Walker in his recommendation to the Committee;

· GP note of 14 August 2000 which had recorded ‘postviral syndrome after labyrinthitis slowly improving’;

· GP note of 7 November 2001 which had recorded ‘generally improving’; 

· GP note of 12 April 2002 which had recorded ‘some improvement but up and down’.

It was this evidence that when considered culminated in the Stage 1 decision letter dated 16 June 2003 and that was also considered by the full Trustee Board when it met to consider a Stage 2 IDR application by Mrs Lawrence and which resulted in the Stage 2 response dated 27 November 2003.

50. A Report of the CFS/ME Working Group dated January 2002 available on the Department of Health website suggests:

· The severity of Mrs Lawrence’s illness, as set out in the Report, would be described as moderate;

· Prognosis is extremely variable;

· About one third of cases, predominantly in young people, achieve complete recovery, one third stabilise at a lowered energy level and one third follow ‘a severe and debilitating downhill course’. 

CONCLUSIONS

51. Mrs Lawrence argues firstly that the Committee was wrong to consider her application on the basis of a permanency test as permanency is not a test set by the rules but instead appears only in the Terms of Reference, which provide an ‘interpretation of the rules.’ 

52. It is well established that the need for permanency can be implied into Rules governing the early payment of benefits where the context so admits.  In Harris v Shuttleworth Lord Justice Glidewell, interpreting a rule which referred to “retirement from the service by reason of incapacity” said:

“If an employee has the misfortune to suffer from some condition which renders him incapable of working in his job for a temporary period, longer than the time for which they are willing to pay him his salary, but is likely to be able to work again in that or a similar job at some time in the future it would in my view be straining language to describe the termination of his employment as “retirement from the service…by reason of incapacity”.  I can discern no practical difference between incapacity which is likely to last until normal pension age and incapacity which is described as permanent.”

53. I see no reason for determining that the facts before me should not be seen in the same way.  There is clearly a need to distinguish between a condition from which the member may be expected to recover and a long-term condition.  Both may render the member incapable of undertaking the duties for which she was employed but it cannot be intended that the former should result in a pension being payable.  It is clear from my own determination and that of the courts in the case of the Saffil Pension Scheme that even where the scheme incorporated a reference to incapacity for an indefinite period something considerably more than temporary incapacity was required.  

54. I do not, however, entirely accept the Trustee’s argument that its terms of reference for the Committee are consistent with the Rules of the Scheme.   Although the Terms of Reference say that the guidelines contained therein do not fetter the Committee’s discretion and that each case must be decided on its merits the reality gainsays that statement. There is for example an assertion in the Terms of Reference that a member cannot be considered for Total Incapacity unless the Committee has first accepted him under the Incapacity Rule.  There is said also to be a need for the Committee to satisfy itself that the member is taking steps to avoid ill-health. I can find no basis in the Rules for either of those statements. While I have thought it right to mention these concerns I am not persuaded that they have had a direct bearing on the Committee’s decision in relation to Mrs Lawrence.

55. Mrs Lawrence argues that the Committee were wrong to reject the application on the basis that permanency is unproven, suggesting that the medical evidence considered by the Committee did not support this view. 

56. As noted in paragraph 28 the medical evidence taken into account in October 2002 included Dr Pace’s report of 11 June 2002 which stated that Mrs Lawrence was permanently medically unfit to return to work.  But that report confusingly qualified that opinion by saying it was in respect of the ‘present timescale’.  When the Senior Medical Officer probed further, Dr Pace stated in his letter of 15 October that Mrs Lawrence would never regain sufficient health to return to work although he conceded that he was unable to present the ‘clear evidence’ that the Trustee was looking for.  

57. That “clear evidence” was not available should not of itself be a bar to finding that she did meet the criteria. The Committee needs to take a decision on such evidence as is available and may have to accept that certainty is not achievable. Nevertheless, Dr Pace’s view was but one of the medical opinions available and it cannot be said that there is no medical support for the decision which the Committee has reached. 

58. I do not regard the Committee’s decision as being against the weight of the evidence or perverse and thus do not uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

19 June 2006
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