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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E Weedon

	Scheme
	:
	Former Registered Dockworkers Pension Fund (the Fund)

	Respondent
	:
	The Port Employers and Registered Dockworkers Pension Fund Trustees Limited (the Trustees)


MATTERS FOR DETERMINATION
1. Mr Weedon is aggrieved that the Trustees have not awarded him benefit improvements in line with those provided to some other members of the Fund. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Weedon asked me to delay completion of my investigation so that I could take account of documentary evidence he was seeking to prove that his position was unique so that payment of benefits to him would not expose the Trustees to claims from a larger group of members claiming to be in the same position as Mr Weedon.  However no such documents have been supplied.
PROVISIONS FROM THE RULES OF THE FUND

Rule 21 – Actuarial Valuation

(a) At the expiry of every three years commencing as from and including the 6th day of April 1981 or at any lesser period that the Trustees may determine, the position of the Scheme shall be submitted to the Actuary for investigation and for that purpose all necessary accounts and information shall be furnished to the Actuary who shall make a report to the Trustees.

(b) ..

(c)
If the report shows a surplus such surplus may be used by the Trustees having regard to the recommendation of the Actuary and so as not to affect Approval of the Fund by the Inland Revenue for taxation purposes to do any one or more of the following that is to say to create a reserve fund to decease contributions to increase or extend benefits or to lower the pensionable age.  The Trustees’ approval to such use shall be signified in like manner as is laid down under the Rules for an alteration of these Rules.

Rule 38 – Augmentation

The Trustees may in exceptional circumstances at their sole discretion increase or grant a new or additional benefits to or in respect of a Member or Pensioner provided that: -

(i) such increase or grant shall not affect the Approval of the Fund by the Occupational Pensions Board and the Commissioners of Inland Revenue

(ii) The Trustees with the advice of the Actuary are satisfied that the Fund is able to bear the costs of such increase or grant and that in all the circumstances it is reasonable for such costs to be so borne. 

MATERIAL FACTS

4. Mr Weedon was a Registered Dock Worker and a member of the Fund.

5. On 22 May 1989 Mr Weedon’s employment by Liverpool Grain Storage & Transit Co Limited terminated by reason of that company having been placed into Creditors Voluntary Liquidation.  On 23 May 1989 Mr Weedon was informed by the National Dock Labour Board (the Board) that with effect from that date he would be placed upon the Temporarily Unattached Register of Dock Workers.

6. On 3 July 1989 the National Dock Labour Scheme was abolished.  Following the abolition of the National Dock Labour Scheme on 3 July 1989, there was a substantial reduction in the numbers of former Registered Dock Workers employed within the Docks Industry.  Registered Dock Workers who left the industry during the 18 months from 3 July 1989 became entitled to a severance payment of £35,000. Those leaving during the next 18 months were entitled to a severance payment that was reduced to the sum of £25,000.  

7. The list at Appendix 1 shows the distribution of the redundancies across the UK made between 3 July 1989 and 6 April 1991.

8. On 4 July 1989 Mr Weedon’s employment was terminated by four weeks’ notice, thereby terminating on 31 July 1989 and Mr Weedon received £35,000 severance entitlement.

9. Local employers agreed to swap individuals like Mr Weedon who had found themselves without an employer for men in their own employ who wished to voluntarily leave the industry.  

10. The Transport and General Workers Union (TGWU) and Mersey Docks and Harbour Company (MDHC) (parent company to the Port of Liverpool) negotiated for those who wished to be exchanged in this way.  The agreement reached involved the willing employers accepting a payment.  In Mr Weedon’s case this amounted to £19,460 being paid to Merlin Stevedores upon his re-instatement on or about 16 August 1989.  When that employment was terminated on 15 September 1989 it also terminated his membership of the Fund.

11. The valuation of the Fund’s assets as at 5 April 1990 revealed a surplus and as a result the Trustees determined that a number of improvements to benefits would be granted with effect from 6 April 1991 (the 1991 Benefit Improvements).   Members were informed of this by way of an announcement dated June 1991.  

12. A further valuation as at 5 April 1999 resulted in a further announcement dated January 2000 being issued to the membership.  This explained that the surplus although amounting to £5 million only represented 0.6% of the Fund and was not large enough for any improvements.

13. After discussions between the Trustees and the Actuary the surplus was increased to £7 million and a revised announcement was issued to the members dated March 2000 (the March 2000 announcement) which explained the following improvements to benefits:

(a) A Lump sum of £100 to be paid to pensioners and dependant pensioners.

(b) Changes to early retirement for deferred pensioners.

(i) Early retirement age reduced from 55 to 50.

(ii) Revaluation of deferred benefit to early retirement.

(iii) Adjustment of discount for early payment.

(c) Indexation of Pensionable Wages (Applicable to Current Contributing Members).

(d) An extension of the 1991 benefit improvements to Former Members who had been unfairly dismissed or deemed to have been unfairly dismissed from employment between 3 July 1989 and the implementation of the April 1991 benefit improvements.

14. The March 2000 Announcement confirmed that the Trustees would consider applications for an increase in benefits based on the improvements introduced in 1991.  Applications could be made by current and deferred pensioners or their dependants as at 16 February 2000 if they had left the Fund between 3 July 1989 and the implementation of the benefit improvements introduced in 1991.  Section 4 referred to former members dismissed or deemed to have been dismissed from employment:

“Following the abolition of the Dock Labour Scheme on 3 July 1989, a number of former members of this Fund made application to an Industrial Tribunal for Unfair Dismissal.   In some cases the Tribunal found that former members had been unfairly dismissed and in other cases, settlement was agreed with the Employer before proceeding to a Tribunal hearing.

The Trustees will now consider an application for augmentation of benefits from any member who feels that they qualify in accordance with the above, to consider an increase in benefits based on the improvements introduced in 1991.

Current and Deferred Pensioners or their Dependants, now in receipt of a pension, as at 16 February 2000 may apply, in writing, to the Trustees for consideration if they left the Fund between 3 July 1989 and the implementation of the benefit improvements introduced in 1991 following the 1990 Valuation.

It will be a requirement when applying for the increased benefit to show that a Form IT1 was lodged with an Industrial Tribunal claiming Unfair Dismissal.  In addition, the former member must show that the Tribunal had found the dismissal to be unfair, or that the application had been settled outside the Tribunal and that a cash sum had been received in settlement of the application…”

15. Mr Weedon wrote to the Administrator on 7 October 2001 requesting that he be considered for such a claim.  The Administrator replied on 10 October 2001 stating that an application could only be considered if a form IT1 had been lodged with an Industrial Tribunal and if it could be shown that the dismissal was unfair or that the matter had been settled outside the Tribunal.

16. Mr Weedon wrote to the Administrator on 27 February 2002 making an application for his pension to be augmented under rule 38 of the Scheme rules.  In his letter he stated that he and others had been sacked.  He stated that, on the advice of the then district secretary of his trade union, he had not taken his case to an Industrial Tribunal.  He summarised the history of events as he saw them and stated:

· Employees of employers who had gone into receivership were held in a ‘Temporary Unattached Register Control’ (TUR) and that of the 69 men in that category, 46 chose to leave the industry on voluntary severance while the remaining 23, of which he was one, accepted work re-allocation;

· It was during the period of 69 days that he was under the TUR, that on 3 July 1989 the National Dock Labour Board was abolished;

· Of a total of 69 men like him who were under the TUR, 46 chose to leave the industry on voluntary severance.  The remaining 23 who wanted reallocating signed a letter of preference for work re-allocation to his first choice employer on 27 July 1989;

· There was a three week strike after which in September 1989 he started work with his first choice employer only to find that on return to work he had been made redundant;

· Three weeks later he was informed that the process by which he had been allocated a work position with his first choice employer had been illegal and he was effectively dismissed;

· The 23 men like himself fought against their dismissal and eventually in November 1989 received news that their dismissal had been unfair and that they could return to their employment with no loss of service or benefits.  However, it later transpired that a return to their employment would be on the condition that they pay £1,860, to be paid to the employee whose workplace they had been due to replace.  Agreement to a return to work on this basis was never reached; 

· As compensation for not having been issued with a 90 days notice prior to their dismissal the 23 men eventually secured a payment of £4,000.   

17. On 17 April 2002 the Trustees held a meeting to consider that application.  Minutes of that meeting recorded the following:

“There had been extensive correspondence with E A Weedon, as circulated, during which he had asked the Trustees to consider him for augmentation under the terms of Rule 38.  Following discussion, the Trustees agreed that E A Weedon’s circumstances fell outside the eligibility criteria for the February 2000 benefit improvements and hence was ineligible to receive any of them, and that the circumstances of his case could not be regarded as exceptional for the purposes of a possible augmentation under Rule 38.  Accordingly, it was agreed that no additional benefits could be paid under that Rule.”  

They decided that Mr Weedon’s case could not be regarded as exceptional for the purposes of a possible augmentation under Rule 38.  Mr Weedon wrote to the Trustees on 10 October 2002 to request a reconsideration of their decision. 

18. The Trustees wrote to him on 6 November 2002 stating that Mr Weedon was not eligible for benefit improvements.  Mr Weedon accepted that their response should also be the final stage of the Scheme’s internal dispute resolution (IDR) procedure.
Submissions from Mr Weedon

19. He believes that the Trustees have singled out a small group of members amongst a wider group of members for special treatment when considering them for any entitlement to the benefit improvements offered.

20. He deems the Trustees’ consideration of only those unfairly dismissed by an application to an Industrial Tribunal to be too narrow.  Those dismissed or deemed to have been dismissed should also be included.  He was among a group of 23 former registered Dockworkers who were also sacked and he should be treated in the same way.  He did not take his case to an Industrial Tribunal on the advice of the then trade’s union district secretary. 
21. The Respondents have been unable to provide documentary evidence of the four main groups contained within the 6,264 Registered Dockworkers that would become eligible if his case proves to be successful. 
22. Although there was a mass exodus in 1989 it was on a purely voluntary basis and in the Port of Liverpool he and 22 colleagues were the only employees made compulsory redundant.  He estimates the cost of settling the cases of the 23 men like himself to be £106,000.  
23. A comparison has been made between himself and another Registered Dockworker who did not pursue a complaint he had brought to my office.  Mr Weedon states the other worker achieved a re-instatement with no loss of service, sick, holiday or pension entitlements and paid contributions after the Scheme had been removed.

24. The Trustees have the ability to resolve this issue by invoking Rule 31.

25. Mr Weedon disputes the £54 million said to be the cost of providing the augmented benefits to others in his category.  
26. His re-employment with Merlin Stevedores Limited included no loss of service, pension rights or holiday entitlement and whilst in the employ of Merlin Stevedores Ltd he made contributions to the Fund. These two facts set him apart from any other Former Registered Dockworkers and make his case unique.  Copies of pay slips for September 1989 provided support these facts.  
27. The TUR had become abused by employers to an extent in 1982 that it resulted in a National Dock strike which brought about an agreement that the TUR would be used for the temporary holding of displaced RDW’s whose companies had gone into liquidation or had left the port.  When the Liverpool and Grain Storage Company Ltd went into liquidation he and his colleagues were sent to the TUR the following day and remained there for 69 without being reallocated, as should have been the case. 

28. The Rt. Hon. Patrick McGlaughlin MP, a Minister at the DTI admitted that Mr Weedon had been unfairly dismissed and should have been returned to Merlin Stevedores.

29. Mr Weedon only received the original amount of severance payment by having the sum returned to him that he had surrendered to become re-employed with Merlin Stevedores Limited in the first place.  He says that he had agreed to this surrender expecting to be employed for more than a three year period.  When Merlin Stevedores made all its dockworkers redundant in 1992, employees were offered a redundancy package superior to the basic Government terms.  
30. He received £1890.90 as compensation for unfair dismissal because the employer had failed to give 90 days notice days notice of impending redundancies. This was achieved only after a long struggle with the help of his trade union.

31. Mr Weedon claims that only he and his 22 colleagues received a severance payment in these circumstances and that evidence exists in support of this claim. He says that it is this fact that separates he and his colleagues from all other potential claimers. 

32. The Trustees as a body may not have been involved in the negotiations and discussions about the deal to enable him and his colleagues to be reallocated but his representatives on the Trustee Board, in their capacity as senior shop stewards were fully aware of what was being discussed and were supportive of what was being negotiated.

Submissions from the Trustees

33. Following the Actuarial Valuation as at 5 April 1999, the Trustees duly considered under the terms of Rule 21 (c) the extent to which the realised surplus might be used.   

34. After due consideration the Trustees decided that benefit improvements be granted effective from 6 April 2000 in accordance with the terms of the Announcement issued in March 2000.  In reaching their decision the Trustees had regard to all relevant circumstances and considered the interests of all beneficiaries of the Fund and granted benefit improvements, which benefited different classes of beneficiaries.  

35. The Trustees when exercising their discretionary power in dealing with an identified surplus need to take into account the powers allowed them under the Rules and to consider the interests of all the beneficiaries and strike a fair balance between them.  This does not mean that the Trustees are under an obligation to treat all beneficiaries equally.  The exercise of discretion involves weighing the information and considering the amount of surplus available for distribution.  This may result in the Trustees deciding to grant benefit improvements to one class of beneficiaries rather than another. This however does not itself mean that the discretion has been exercised improperly or that the decision reached was unfair.

36. It had been estimated that the number of beneficiaries potentially likely to satisfy the proposed requirements would number 100 or so beneficiaries and that the cost of granting such a benefit improvement to such a restricted class of beneficiary could be met out of the surplus.  The final number who received this benefit improvement was 112 who had been located, at the time of their dismissal either in the Port of London or the Port of Cardiff and the cost of providing the benefit improvement was approximately £2 million at an average cost of approximately £17,900 each.  

37. To suggest as Mr Weedon is apparently suggesting, that he and his fellow colleagues were in a special category comprising only 23 men is entirely misconceived.  Mr Weedon and his colleagues were indeed made redundant and he received a £35,000 severance payment.  They represented but a few of the larger number of Dockworkers who were made redundant following the abolition of the Scheme.  The fall in the number of Dock Workers employed arose for various reasons including voluntary severance, dismissal by reason of redundancy, dismissal for other reasons not related to redundancy and termination of employment by reason of death, resignation or retirement.

38. The available records only indicate when a member left service and not the circumstances.  Records do show that 6,264 left the industry during the period from 5 April 1989 to 5 April 1991 and that for the three-year period commencing 1 April 1989, 3,764 early retirement pensions and deferred pensions were set up in respect of active members whose employment had been terminated during that period.  That figure excludes an additional total of 2,231 active members whose employment was terminated during the same period but who elected either to take a refund of their own contributions or to take a transfer value payment out of the fund and who therefore would not have been eligible for the benefit improvement had they been unfairly dismissed or had brought claims to an Industrial Tribunal which had been settled as they would not have been members on 16 February 2000.

39. The figure of 3,764 also excludes the pensions arising (to widows or dependants) by reason of death, late retirement, normal retirement or ill health.  Of the 3,764 Dockworkers whose employment was terminated during that period and who remained Members of the Scheme it is not possible to identify those whose employment terminated by reason of their having applied for voluntary severance as opposed to those who were either made compulsorily redundant or dismissed by their employer for reasons not related to redundancy.  However, from the Trustees’ personal knowledge of the circumstances within the Dock Industry during that period it is clear that those Dockworkers who had been dismissed by reason of redundancy, whether compulsory or under the voluntary severance arrangements would have numbered several thousand and formed the vast majority of those 3,764 who took pensions on leaving the Industry. 
40. Of the 3,764 granted deferred pensions or early retirement pensions if only 3,000 had been dismissed, and it is thought that the actual figure would have been higher, the cost of extending the benefit improvement to such a group, including Mr Weedon and his 22 colleagues, would itself have amounted to about £54 million, a figure some £47 million in excess of the total surplus available for application for all four categories of benefit improvements granted in February 2000 and would therefore not have been possible. 

41. Whilst no precise figure is available for the number of additional pensioners that would qualify on the basis that they had been merely dismissed as opposed to having been unfairly dismissed, it is clear that the numbers involved would have been very substantial and may well have numbered several thousand of whom Mr Weedon and his 22 other colleagues would have represented a small proportion of those who had been dismissed during the period in question.

42. The records that are available indicate that 5,995 former Registered Dockworkers whose employment was terminated during that period and were granted either pensions or took transfers or refunds of contributions.  Of these the vast majority were likely to have been dismissed by reason of redundancy and would therefore be prospectively entitled to the benefit improvement if Mr Weedon’s case were to succeed and the sole criteria were to be a dismissal in the period from 3 July 1989 to 6 April 1991.  If that were to be the case such additional liability would inflict a substantial deficit upon the Fund.

43. It was clear that to have extended the improvement to a wider class of Dock Worker who had been dismissed or made redundant and thus include Mr Weedon and his 22 colleagues would have extended that class to include several thousand redundant Dock Workers.   The vast majority of the 6,264 fell into the redundancy programme, which arose from the special scheme established by the Government to initiate redundancy.  

44. There was no possibility whatsoever that the Fund could have afforded to grant a benefit improvement to such a potentially large number of beneficiaries.  

45. Having regard to the circumstances applying within the Dock Industry at the time, the Trustees did not consider that the circumstances in which Mr Weedon and his colleagues were made redundant were, by comparison, exceptional.  There were a large number of instances in which other Dock Workers who had been dismissed considered that their treatment was unfair, as does Mr Weedon and his colleagues, but like Mr Weedon did not pursue a claim before an Industrial Tribunal.  

46. The Trustees after due consideration determined that one of the benefit improvements to be granted should be to extend the benefit of the 1991 Benefit Improvements to those former Members who had been unfairly dismissed during the period from the abolition of the National Dock Labour Scheme on 3 July 1989 until the introduction of the 1991 Benefit Improvements.

47. The criteria laid down by the Trustees to qualify for such benefit improvements required that a former member who had been dismissed during such period must have filled a Form IT1 with an Industrial Tribunal and that the Tribunal must have found that the dismissal was unfair or that such application to the Tribunal had been settled outside the Tribunal and that a cash sum had been received by the Applicant in settlement of the Application.

48. Mr Weedon admits that he did not lodge an application under Form IT1 with an Industrial Tribunal that he had been unfairly dismissed and consequently that no Tribunal has issued a decision finding that he was unfairly dismissed; nor has he received a payment by way of settlement in respect of any such application.  It is therefore submitted that it is clear that he does not meet the criteria laid down by the Trustees to qualify for the benefit improvement in question.

49. Having determined that Mr Weedon did not satisfy the necessary criteria to be entitled to the benefit in question the Trustees on no less than two occasions considered as a separate issue, whether they should exercise their discretion under Rule 38 to grant Mr Weedon new or additional benefits.  Having considered all the circumstances the Trustees concluded on both occasions that the circumstances were not exceptional for the purpose of a possible augmentation under Rule 38 and accordingly that no additional benefits could be granted to Mr Weedon.

50. It is submitted that there is no evidence that when the Trustees exercised their discretions both under Rule 21 (c) and under Rule 38 such discretionary powers were used for an improper purpose or that the Trustees did not take into account all relevant circumstances or that the decision making process was in some way flawed or could be regarded as perverse.    

51. The Trustees wish to draw attention to another application that was made to me by a former Registered Dockworker who claimed he too should be granted the benefit improvement claimed by Mr Weedon, notwithstanding the fact that he, like Mr Weedon, had not brought a claim for unfair dismissal.  That application was not upheld.
52. The Trustees would wish to point out that in so far as Mr Weedon seeks to impugn or challenge the Trustees’ decision in February 2000 as set out in the announcement of March 2000 to grant benefit improvements upon the terms as to eligibility set out therein that such challenge is out of time and cannot therefore be considered by the Pensions Ombudsman.  
53. Mr Weedon received a severance payment of £35,000 when his employment with Liverpool Grain & Transit Company Ltd was terminated on 31 July 1989.  

54. Part of the agreement that was reached in August 1989 that allowed Mr Weedon to become re-employed with Merlin Stevedores with effect from 16 August 1989 involved Mr Weedon re-paying his severance payment.  However, £14,360 of that amount was held in a Trust Fund set up by the trade union on the basis that such sum would be returned to Mr Weedon at the time that he left employment in the Docks Industry for whatever reason.

55. It was also agreed, that if someone like Mr Weedon who had exchanged places with an employee of Merlin Stevedores who had agreed to give up their job to make room for them, were subsequently made redundant then in addition to the sum of £14,360 held in Trust, a further £17,500 plus payment in lieu of notice would be made at the time of a redundancy voluntary or otherwise.  
56. The exchange of employment that formed part of that agreement was deemed unacceptable to the Government at the time and this resulted in Mr Weedon’s employment with Merlin Stevedores being terminated on 16 September 1989.
57. Mr Weedon and his colleagues similarly affected then became entitled to receive an amount equivalent to the severance payment received following termination of their employment on 31 July 1989 and were thus treated in exactly the same way as any other Dockworker who had been made redundant and entitled to a severance payment. 
58. Notwithstanding the fact that Mr Weedon was not employed within the Docks Industry during the period from 1 August 1989 to 15 August 1989 his subsequent re-employment entitled him to be re-admitted to the Fund as a member up to 15 September 1989. 
59. Mr Weedon did not irrecoverably give up his entitlement to a severance payment on becoming employed by Merlin Stevedores Limited and upon that employment being terminated on 15 September 1989 he became re-entitled to payment of the full severance payment to which he had first become entitled on 31 July 1989.  Mr Weedon was also successful in recouping his entitlement to a payment in lieu of notice.  He was treated therefore in exactly the same way as all other Dock Workers who had been made redundant.  
60. It is also apparent that Mr Weedon’s 22 colleagues, like him became re-entitled to the severance payment upon their employment being terminated on 15 September 1989.  
61. In conclusion, as at 15 September 1989 when Mr Weedon’s employment was finally terminated by Merlin Stevedores Limited and he became entitled to receive payment in full of his severance payment, his circumstances were not exceptional and applied equally to thousands of former Registered Dock workers who had left the Industry either willingly or not and had received the appropriate severance payment.  
CONCLUSIONS

62. Mr Weedon’s complaint arises out of the distribution of a scheme surplus.  The Trustees may, in accordance with Rule 21 (C) of the Rules of the Fund use any surplus at their discretion taking into account any recommendations made by the Actuary and not prejudicing the Fund’s Approval.  In addition the Trustees may apply their discretion in exceptional circumstances to augment benefits in accordance with Rule 38.

63. The Trustees set out their criteria for selecting beneficiaries under Rule 21 (C) in the March 2000 announcement.  The March 2000 announcement provided for the improvement of benefits for former Members who had been unfairly dismissed or who were deemed to have been unfairly dismissed between 3 July 1989 and the implementation of the benefit improvements in 1991. On the face of it I cannot see anything amiss in the discretion being exercised in that way.

64. Mr Weedon’s circumstances did not meet the criteria set by the Trustees in the March 2000 announcement (as he had not made an application to an Industrial Tribunal alleging unfair dismissal) and he was not therefore entitled to the benefit improvement then offered.  
65. One of the reasons why the Trustees decided to restrict the augmented benefits to those who had made an application to an Industrial Tribunal seems to have been to limit the cost of the augmentation.  Put another way they did not want to slice the available cake more thinly.  Mr Weedon argues that there would not be as many additional slices as the Trustees suggest.  
66. The Trustees suggest that some 3,000 or so members were dismissed and that it would cost something in the region of £54 million to apply the augmentation to them.  Such a sum is £47 million in excess of the total surplus sum available for distribution. 
67. I do not think I need to resolve that dispute in precise terms.  I am satisfied that there will be many more dockers than Mr Weedon and his 22 colleagues who accepted the severance terms without seeking to apply to the Industrial Tribunal claiming unfair dismissal. 
68. Mr Weedon’s alternative contention is that in the Port of Liverpool he and 22 colleagues were the only members who were made compulsorily redundant and they therefore form an exceptional case.  The Trustee say they have considered whether Mr Weedon (and by implication his colleagues) could be regarded as exceptional, and thus whether to exercise their power to make an augmentation in their favour.  The law is clear as to when Ombudsmen or judges can interfere with the exercise of a discretion – basically only if the exercise has been unlawful, or perverse.  Mr Weedon attacks the decision not to award him an augmentation on the basis that the Trustees have misdirected themselves and not recognised the uniqueness of his case.

69. A difficulty with his line of argument is that many other Members of the Scheme may, for one reason or another (not necessarily connected with the way they lost their job) argue that their position differs from most or all members of the Scheme and thus that the Trustees should make an exceptional augmentation in their favour.  

70. I see no reason to disbelieve Mr Weedon’s claim that few if any other members of the Scheme will have initially repaid their severance compensation in order to regain employment only then to lose their jobs once more within a very short space of time.  But there is nothing unlawful in the Trustees deciding not, on these grounds, to augment the pensions of the affected members.  Nor, when looks at all the figures, it is surprising that the Trustees took the view that they should not augment the pensions of that group over and above the pensions of many other dockers who relied on the severance terms available in 1989.  

71. At the end of the day, Mr Weedon did receive the full amount of those severance terms and indeed received a further payment to reflect the fact that the proper notice of redundancy was not supplied to the Government.

72. The Trustees have discretion to decide the matter in the way they did.  I have no reason to interfere with that discretion and there is nothing in the minutes of the Trustees’ meeting held on 17 April 2002 to show any maladministration by the Trustees.

73. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

12 April 2007
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