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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M A Eades

Scheme
:
Teachers' Pension Scheme - Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Eades complained that Prudential’s sales representative improperly advised her to pay additional voluntary contributions (AVCs) to Prudential.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential is the manager of the Teachers’ AVC facility and provides a full advice and investment service to scheme members.  Prudential has been appointed by the Department of Education and Skills as the sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Eades is a teacher.  She retired on 31 August 2002.  She has not drawn her AVC pension.  

5. Mr and Mrs Eades  met with Mr A Walker, Prudential’s sales representative, on 14 April 1992.  Mrs Eades was 49 and had 20 years service, some of it part time.  Mr Walker completed a “personal financial review form” as a record of the meeting.  The form recorded the financial and employment situation of both Mr and Mrs Eades and was countersigned by both of them.  However, the client details were transposed, with the details relating to Mr Eades showing under Mrs Eades and vice versa.  As a result Mrs Eades was shown as having 30 years service when in fact she had 20.  Mr Walker recorded the top priority for both was to maximise pensions.  His recommendation for Mrs Eades was:

“Max contribution to TAVC recommended to enable best poss pension under IR Rules.”

Mrs Eades says that Mr Walker told her that paying AVCs would provide a greater return than PAY.

6. When Mrs Eades came to retire, she found that due to “an appalling fund performance and no lump sum” she would have been better off if she had chosen PAY in 1992.

PRUDENTIAL’S POSITION

7. Prudential was unable to obtain a report from Mr Walker.  Prudential pointed out that Mrs Eades was aware of PAY when she met with Mr Walker.  Prudential felt that Mrs Eades could have obtained further details of PAY and raised queries with Mr Walker.  Prudential considered that Mrs Eades could not purchase PAY as she would have completed 40 years service at normal retirement date.  The stated objective was to provide Mrs Eades with maximum benefits under Inland Revenue regulations and this had been achieved by the AVC arrangement.  (The Inland Revenue maximum is 66.67% of salary, leaving a gap of 4.17% that cannot be funded by added years).

CONCLUSIONS

8. There was scope for Mrs Eades to purchase past added years.  At normal retirement date (60) she would have completed 31 years service.  Prudential appears to have been confused by the transposition of personal details in the personal financial review.  It was Mr Eades that could not purchase PAY.  This may have also confused Mr Walker when he made his recommendation.

9. Mr Walker gave the clear impression in the personal financial review that AVCs would purchase the best possible pension available under Inland Revenue regulations.  This was not true.  The amount of pension obtained from AVCs depends on fund performance and annuity rates, not years of service and final salary.  Mr Walker had no way of knowing if paying AVCs for 11 years would result in a maximum pension for Mrs Eades.  It was highly unlikely that it would do so.  Mr Walker’s statement constituted maladministration.  Had Mrs Eades been told the correct position, which was that PAY was guaranteed and AVCs were not, she may well have made a different decision.  The injustice suffered by Mrs Eades is that she retired with a lesser pension than that available from PAY.

10. Mrs Eades sought Mr Walker’s professional advice on additional pension provision.  It is unreasonable to expect that having received that advice, she should have to check that it was correct.

11. The rules of the Teachers’ Pension Scheme do not allow PAY to be purchased by a teacher who is no longer in pensionable employment.  The Directions which follow reflect this.

DIRECTIONS

12. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Eades and Prudential of the added years Mrs Eades would have purchased, based on the assumption that her additional voluntary contributions had been used to purchase past added years in the Teachers’ Pension Scheme.

13. Within 28 days of the date of this Determination Prudential will notify Mrs Eades of the current value of her AVC fund.

14. Subject to Mrs Eades notifying Prudential of her decision as to whether or not she wishes her AVC fund to be converted to added years, such notification being made within 28 days of her receiving the last of the above notifications,  Prudential shall, subject to Mrs Eaves assigning to them her interest in the AVC fund set up an annuity for Mrs Eades to provide the same pension and lump sum benefits that would have been available had she used her AVC contributions instead to purchase past added years in the Teachers’ Pension Scheme.  

DAVID LAVERICK

Pensions Ombudsman

28 September 2004
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