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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P D Waters

Scheme
:
TRW Pension Scheme (the “Scheme”)

Respondent
:
The Trustee of the TRW Pension Scheme (the “Trustee”)  


:
TRW Benefit Administration (UK) (the “Administrator”)

MATTERS FOR DETERMINATION

1. Mr Waters is dissatisfied with the Trustee’s decision not to uphold his application for ill-health early retirement.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Rule 9(1), as amended, defines “incapacity” and “ill-health” as follows:

““Incapacity” means “ill-health” which in the opinion of the Trustees is sufficiently serious to prevent a Member permanently from following his normal occupation or to impair permanently and seriously his earning ability.

“Ill-health” means such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Trustees shall determine.

The Trustees may employ, or rely on the advice of, a doctor for the purposes enabling them to decide if a Member is suffering from Incapacity or Ill-health.”

4. The benefits payable on retirement from employment due to Incapacity are defined under rule 9(2) as follows:

“If a Member retires from Employment before Normal Retirement Date on account of Incapacity, he may elect to receive (instead of a deferred pension under Rule 10) an immediate annual pension.  This pension is the greater of:

(a) his Scale Pension, except that it is calculated as if his period of Pensionable employment included half of the period (or if the Trustees decide that the Member’s Incapacity renders him permanently unfit for any period of employment or self-employment, the whole of the period) he would have completed if he had remained in Pensionable Employment from the date of his retirement until Normal Retirement Date; and

(b) the pension which the Trustees decode, after consulting the Actuary, can be provided for the Member from his Personal Underpin Account…”

5. The benefits payable to deferred members on account of Incapacity are defined 

“An Early Leaver who is entitled to a deferred annual pension under this Rule may request the Trustees in writing as follows:

(a) If the Early Leaver is suffering from Incapacity (as defined in Rule 9(1)), the pension may also be paid before age 50, and if so paid, it will be unreduced.”

MATERIAL FACTS

6. Mr Waters was employed by TRW Steering Systems as a machine operator.  His duties involved lifting, bending and standing for long periods of time.

7. He had a medical condition known as Idiopathic Cervical Dystonia, the symptoms of which are involuntary sustained muscle spasms, which are extremely painful.  In particular, this affected the rotation of Mr Waters’ neck and caused him back pain. Mr Waters received regular injections of a toxin (Botulinum Toxin A) to help alleviate the symptoms.  Mr Waters’ condition and ongoing treatment are explained in several reports of Dr Rickards, a Consultant Neurologist.

8. On 1 February 2000 Mr Waters went on sick leave and his regular treatment for Dystonia continued. He never returned to work (see paragraph 19).

9. In March 2001 Mr Waters applied for an ill-health early retirement pension.  The application included a medical form to be completed by the TRW site medical officer.  It appears that, from the completed boxes on the form, the medical officer was of the opinion that Mr Water’s disability was permanent; he was permanently unable to do a job within the normal range of TRW employment, although he could undertake some form of paid employment; and that his earnings capacity would be greatly reduced.  A hand written note stated “this man has severely limited mobility due to severe back pain.  Will find it very difficult to find employment in the future which demands any prolonged activity”. In addition there was a form for completion by a General Practitioner.  The GP ticked the box which indicated that the disability was likely to be permanent.  He stated: “He may well show some response to therapy over a period of time and to some extent accommodate to his incapacity.  In my opinion however he will experience problems from now on to a lesser or greater degree which will affect his ability to function normally”.  Copies of Dr Rickard’s reports were attached.  The report dated 27 November 2000 stated: 

“In short he has idiopathic cervical dystonia and mechanical sounding back pain.  The other features may reflect an affective component which will hopefully improve over time.  We reassured him that we could not detect any clear cut evidence of any neurological or rheumatological problems causing his symptoms.”

Personnel provided a form setting out the normal range of Mr Water’s TRW employment and the demands of the position.

10. On receipt of the completed forms, the Administrator forwarded the forms to the Trustee’s Independent Medical Advisers (BMI).  BMI sought additional medical evidence from Mr Water’s specialist, Dr Rickards.

11. Dr Rickards’ report of 31 October 2001 stated:

“The condition (by producing deformity and pain through over activity of various neck muscles) can be limiting to both leisure and occupational activities.  Some patients find that certain movements or maintaining particular postures may seen (sic) to exacerbate the symptoms of dystonia.  

…He has done pretty well with Botulinum Toxin injections which are widely agreed to be the most appropriate treatment for idiopathic cervical dystonia.  

When I first saw him (December 1998) there was very severe dystonia…when I saw him most recently (September 20th) there was only minimal right laterocollis.  With Botulinum Toxin therapy most patients find that their dystonia can be to a large extent suppressed.  In any one year, approximately 10% of patients seem to enter a period of remission – this can be permanent on occasion, although patients may find that they relapse at some future point.  Thus, whilst dystonia can severely impair the ability of somebody to work during a severe episode, it could not be regarded as a permanent disability and certainly would not preclude a patient from all work on an on going basis.”

12. On 27 November 2001, Dr Sheard of BMI completed a form which showed that in his opinion Mr Water’s disability was not permanent; he was able to do a job within the normal range of TRW employment; he was able to carry out some paid employment; and his earnings capacity was not permanently reduced.   Dr Sheard reported:

“Having considered the reports provided from the site medical officer, general practitioner and specialist, I believed that I needed to see Mr Walters (sic) before making a definitive statement.  I saw Mr Walters (sic) on 16 October 2001 in our Cardiff Regional Service Centre.  At that time, I confirmed that Mr Walters was unfit for work of any sort.  However, before I could make a definitive statement with regard to the permanency of his condition, I believed that I required a report from his specialist.  This has now been returned.

…In light of my clinical examination and the specialist’s report I can identify no permanent disability likely to render this gentleman unable to carry out any work within the normal range of his TRW employment.”

13. The Scheme Secretary considered Mr Waters’ application for ill-health early retirement taking into account the advice of the Trustee’s medical adviser.  The Scheme Secretary wrote to Mr Waters on 10 December 2001 advising him that, based on the evidence presented, he was unable to recommend to the Trustee that it approve his application. Mr Waters was not provided with a copy of Dr Sheard’s advice at this time.

14. Subsequently, the Trustee considered Mr Waters’ application and decided to reject it.  This was advised to Mr Waters on 6 February 2002.

“Following the recommendation not to approve your application for ill-health retirement the Trustee has now formally considered and rejected your application.”

15. Mr Waters decided to appeal against the Trustee’s decision, and sought further medical evidence to support this.  The letter from his GP, Dr. Westwood, dated 11 February 2002, stated:

“I consider that this condition is not compatible with employment with TRW on the Lines, and whilst he may possibly seek other employment of a light capacity in the future, his capacity to earn income is significantly restricted.”

16. On 19 February 2002, the Administrator sent a copy of Mr Waters’ file to BMI for review.  A letter was sent to Mr Waters the following day explaining the current position of his application.

17. On 15 March 2002 Dr Sheard of BMI completed a further form, setting out his opinion.  His opinion remained unchanged from the previous occasion.  He stated:

“I note the new medical evidence provided in support of his appeal from his general practitioner.  This provides no new medical evidence that was not available to me either from my consultation or the neurologist’s report.

…I have reviewed the neurologist’s report.  I would reaffirm that Mr Waters may be unfit for work at present but that his condition will, in any one year, result in a 1 in 10 chance of remission, which may be permanent.  In the circumstances neither I nor the specialist could regard this gentleman’s condition as permanent and certainly could not accept that it would preclude him from all work.

In this event, I would not wish to alter my earlier advice.  If Mr Waters wishes to appeal against the decision he would be best advised to obtain a report from his neurologist which significantly alters the advice he has previously provided to me.”

18. The additional medical evidence was considered by the Trustee following advice from BMI.  At the meeting on 1 May 2002 the Trustee rejected Mr Waters’ appeal.  The letter to Mr Waters stated:

“Following your appeal against the recommendation not to approve your application for ill health retirement, your case has now been reviewed by the Trustee.

On the basis of all the medical evidence received the Trustee has rejected your application.”

19. Due to the lengthy period of absence from work TRW decided to terminate Mr Water’s contract of employment with effect from 7 June 2002 on medical severance terms.  The letter from TRW dated 6 June stated: 

“Thank you for attending the meeting…You confirmed that unfortunately your condition was no better and that you did not believe you would be able to return to work at any time in the future.

You also confirmed that you intended to contact Roy Middleton, TRW Pension Scheme Secretary, to request a copy of the internal dispute resolution procedure.  I have contacted the Pensions Department and confirmed that providing you submit your case for review under the internal dispute resolution procedure without delay, then if Ill Health Early Retirement is granted, your case would be treated as if you are an active employee.

…This is to confirm that the decision is that unfortunately we believe there is no alternative but to terminate your employment.  This is on medical severance terms on the grounds that you are not capable of attending work due to ill health problems and your inability to advise of a date as to when you can return.”

20. Mr Waters requested that the Trustee’s decision to reject his application for an incapacity pension be reviewed under the Internal Dispute Resolution (IDR) procedure.  On 18 June 2002, the Administrator sent the necessary forms to Mr Waters for completion.

21. On 27 June 2002, the case was referred back to BMI.  Dr Sheard completed a further form, setting out his opinion.  His opinion remained unchanged from the previous two occasions.

“In the circumstances, I deemed it appropriate to obtain from a fellow accredited specialist in occupational medicine and colleague to ensure their independent opinion.

…My colleague advises that the specialist’s report is quite clear.  Mr Waters’ condition has improved with botulinum toxin injections and according to the specialist, most patients find that the condition can be suppressed.  10% of patients each year will enter a period of remission, which may be permanent.  The consultant comments that this condition cannot be regarded as a permanent disability.  Indeed, my colleague suggests that as Mr Walters is 36 years old there is a high likelihood that he will recover spontaneously before he would be due to retire in 2035.

In the circumstances, my colleague perceives this gentleman not to have a permanent disability.  He advises that he may not be fit to work at present but there is a high possibility of him being able to return to work before his normal retirement age.  My colleague advises that the specialist’s report is reasonably up to date and obviously the situation has not changed significantly.  He does not, at this stage see any value in obtaining a further report from the treating specialist nor does he see advantage in obtaining a third party report from a different neurologist.”

22. On 9 August 2002 the Trustee issued its first stage decision under the IDR procedure.  This took into account further medical evidence and advice from BMI.   The notice stated:

“In order to approve an ill health early retirement pension, the Trustee must consider that you are permanently unable to carry out your normal TRW job.  In this context ‘permanent’ means from the date of your application until your normal retirement age of 65.  The medical evidence submitted with your application has been considered by the Trustee’s independent medical adviser.  The advice received is that your condition cannot be regarded as a permanent disability.  As such, the Trustee is unable to pay an ill health early retirement pension.  Accordingly, the decision of the first stage decision maker is to uphold the decision of the Trustee not to award an ill health early retirement pension.”

23. In order to appeal the Trustee’s decision Mr Waters obtained a letter from his new GP, Dr Daniels.  The GP’s letter, dated 4 June 2003, stated:

“I understand this gentleman’s application for Ill Health Retirement has been turned down.  He is appealing again.

He has a chronic neuro muscular condition called idiopathic cervical dystonia, for which he is on long term analgesia, and regular review by Dr. Rickards, Consultant Neurologist in Morriston.  He requires regular injections of Toxin into his muscles, to overcome the spasm in his neck.  He can only walk 25 yards with a stick, and is restricting the time he can drive.  He also has to have help from his family to do household jobs, including simple tasks, such as loading the washing machine and cooking.

He is currently on long term sick, and I do not feel he will be able to work for some considerable time if ever.  His condition is not compatible with working in TRW in any capacity, and it is unlikely that he will be able to give full and active employment, due to severe dystonia in his neck.  This is a condition that is not one that remits, therefore the long term outlook is not good.”

24. On 7 June 2003 Mr Waters wrote to appeal against the Trustee’s decision, requesting to proceed to the second stage of IDR.  He enclosed a copy of the letter from his GP dated 4 June. He also sent a copy of his registration with the local council as being physically disabled. The Trustee allowed this request to proceed to the second stage of IDR despite it being made outside the required six months.

25. The Administrator forwarded copies of Mr Waters IDR application and medical evidence to BMI for further consideration.

26. The form completed by Dr Sheard of BMI on 19 June 2003, for stage 2 of IDR, noted that his decision remained unchanged.  He stated:

“On this occasion I have considered a general practitioner report dated 4 June 2003.  This letter is not significantly different from the one Mr Water’s general practitioner provided in February 2002.  Indeed much of the phraseology is the same.

In the circumstances this report does not significantly add to my knowledge of Mr Water’s condition.

…In the circumstances, as previously advised, I would not wish to alter my advice.”

27. Mr Waters gave consent to an up to date report being obtained from his specialist.  Therefore, BMI requested medical information in respect of Mr Waters from Dr Rickards.  In his report of 15 July 2004, Dr Rickards stated:

“I have known Mr Waters since December 1998 when he first attended my clinic.  I have seen him very regularly (every two or three months) since that time.  From the neurological point of view he has idiopathic cervical dystonia.  This is basically a complex condition which involves an imbalance in the neck muscles such that the head is twisted to one side.  As well as the deformity there is considerable discomfort associated with cervical dystonia.  I would mention that the diagnosis has been confirmed by myself, but even before I had seen the patient he had had the advantage of a highly specialised opinion from Professor Wiles (the Neurology Professor in Cardiff).

…Whilst cervical dystonia is an unpleasant condition, patients may continue to work.  This is not believed to adversely effect the prognosis of the condition.  I have patients with severe degrees of cervical dystonia who successfully hold down jobs (ranging from managerial to manual).

…I think it is very important for patients with conditions such as focal dystonia to try as far as possible to continue working and as wide a range of activities as possible.  From the medical point of view there would be no reason for him not to work.  That is not to say of course that he might not need to change his working practices such as, for example, his working position or work breaks.

…I would make the point that the only really effective treatment for dystonia is Botulinum Toxin and it is standard practice to continue it for as long as the dystonia persists.  Unfortunately dystonia may persist for many years with patients hoping for (but not necessarily always getting) a spontaneous remission.”

28. On 4 August 2003 the Secretary to the Trustee explained that there would be a delay in giving a second written decision as they were still in the position of gaining medical evidence.  At this point they had been unable to obtain the report from Dr Rickards.

29. On 18 August 2003 a letter was sent on behalf of the Trustee to Mr Waters.  It advised that BMI had not been able to obtain a copy of the specialist’s report, as Mr Waters, having seen the report, refused to allow it to be released.  The Trustee advised that in the absence of new medical evidence it was unlikely that the Trustee would have cause to alter its previous decision.

30. Dr Sheard’s report of 11 November 2003 noted that his decision remained unchanged.  He stated:

“I contact (sic) Mr Waters specialist to obtain an updated report from him regarding Mr Waters long-term prognosis.

The specialist replied indicating that he had provided a report but that, however, Mr Waters having seen the same was not entirely happy.  In the circumstances the report was not released…I am now advised that Mr Waters has indicated that he has not declined to consent to the release of any report.  Amongst his new enclosures are copies of correspondence dated 15 July 2003 addressed to me.  However, the information is incomplete.  The other information on file does nothing more than confirm my current knowledge of Mr Waters circumstances.

For completeness I have asked a fellow accredited specialist with significant knowledge of ill health retirement work to review the whole file…In the circumstances neither my colleague nor I are minded to change our earlier advice.  We believe it is premature to suggest that Mr Waters has a permanent medical condition.  We would be most interested in a report from his specialist but the specialist is unable to provide the same.”

31. Given that complete disclosure of Dr Rickard’s report was not forthcoming at this stage, the Trustee Board gave their decision on the basis of the evidence already available.  An extract from the minutes of the Board meeting on 1 December 2003 stated:

“the Board then considered Mr Waters’ appeal and the medical advice received from BMI Health services.  In particular, it was noted that BMI Health Services’ advice was that Mr Waters’ condition could not be said to be permanent.  Accordingly, the Board upheld the decision of the first stage decision maker to reject Mr Water’s application for an ill health early retirement pension.”

32. The reasons for the decision were contained in a notice dated 8 December 2003:

“Your case was considered at the Trustee Board meeting held on 1 December 2003.  The Board considered your comments, the medical evidence supplied and the advice of its independent medical adviser.  After due consideration, the Trustee considers that the evidence does not demonstrate that your condition will permanently prevent you from carrying out your normal TRW occupation nor will your earnings capacity be permanently reduced.

Accordingly, the Trustee upheld the decision of its first stage decision maker not to approve your application for an ill health early retirement pension.”

33. Mr Waters did not give consent to the release of the report prepared by Dr Rickard until January 2004.  At that stage, having reviewed the report, Dr Sheard made the following comments:

“The specialist confirms Mr Waters’ condition, investigation and management to date.

…I have reviewed my advice of 11 November 2003.  I would not wish to materially alter the same.  Even if Mr Waters’ condition is deemed to be permanent there remains not (sic) reason why he should be deemed permanently unable to carry out any job within the normal range of his TRW employment.”

34. The Trustee Board reviewed their decision and wrote to Mr Waters on 3 February 2004:

“BMI Health services have confirmed to the Trustee that the evidence received validates their previous advice to the Trustee regarding your application.

The Trustee has reconsidered your application in light of the advice received from their independent medical advisers.  After due consideration, the Trustee confirmed that its original decision was correct, and your application remains rejected.”

35. As the IDR procedure had been completed, Mr Waters sought the assistance of OPAS.  Mr Waters provided a further letter from his GP dated 17 March 2004.  It stated:

“This gentleman is still trying to get his pension, despite finishing with T.R.W. two years ago.  He has idiopathic cervical dystonia and in my previous letters, I have stated that he is unlikely to work for some considerable time, if ever, but according to your rules, he has to be permanently unfit.

I cannot see this gentleman ever working again in the same way as anyone else, in that he is permanently ill and, therefore, unfit for any paid employment at any time.”

36. On 21 April 2004 Mr Waters made an application to my office.

37. The Trustee’s response to the complaint pointed out the criteria which had been considered in deciding Mr Water’s application:

“The TRW Pension Scheme has two levels of ill health pension for members still in employment.  The level of benefit a member receives depends upon the degree of incapacity.

If a member is permanently unable to do a job within their normal range of TRW employment, or if their earnings capacity is seriously and permanently reduced, they receive the standard level of ill health pension.  This includes a service credit of 50% of the future service the member could have completed to their normal retirement date.  The existence, or otherwise, of such a job within an individual’s normal range of TRW employment is not relevant to the Trustee’s consideration.

Alternatively, if the member is permanently unfit for any paid employment, they receive the higher level of ill health pension.  This includes a service credit of 100% of the future service the member could have completed to their normal retirement date.

The advice the Trustee has received from its independent medical adviser, appointed under the Pensions Act 1995, is that Mr Waters does not qualify for an ill health pension on either of the above bases.”  

38. In his comments on the Trustee’s response, Mr Water’s queried the finding that he would not be permanently unable to do a job with TRW:

“I have some observations which I would like to query.  TRW Independent Medical Adviser has to fill in a report (Form 7) stage 2.  In the column it states that the member has to be permanently unable to do a job within the normal-range of their TRW employment.  He has stated NO to this question.  In the Ill Health Retirement booklet stage 2 the Personnel Department has to provide the Company Doctor with the persons (sic) normal-range of TRW employment.  It was the decision that the parties come (sic) to, that there was NO employment now open to me at TRW, because of my medical condition.  TRW Personnel Department has stated that they had nothing to offer me, yet the Pension Medical Advisor thinks otherwise.  I draw your attention to (Form 3) to be completed by TRW, site Medical Officer who has stated YES to the question, is the person permanently unable to do a job within the normal range of their employment.  Having been presented with these facts, I had to accept the Company’s decision.

My Illness has not improved despite on going forms of treatment.  The Illness has indeed caused other problems with my health.  I have also noted that there is (sic) statements from TRW Medical Officer, plus local G.P’s (sic) all supporting my case.”

CONCLUSIONS

39. Mr Waters has argued that the position he held is no longer open to him as his contract was terminated and he has not been offered alternative employment.  However, the question for the Trustees was not whether Mr Waters’ actual job was still open to him, only whether he was “permanently prevented” by his condition from following his normal employment or whether his earnings ability had been permanently and seriously impaired.  His actual employment in this context was that of a machine operator.

40. In his first report Dr Sheard noted that on 16 October Mr Waters had not been fit for any kind of work. He then obtained a report from Mr Water’s specialist who said that dystonia could not be regarded as a permanent disability and certainly would not preclude a patient from all work on an on going basis. The “all work test” was not the one laid down in the Rules of the particular scheme and I observe that Dr Sheard put the matter differently by saying: 

“I can identify no permanent disability likely to render this gentleman unable to carry out any work within the normal range of his TRW employment.”

Dr Sheard did not refer to the view of the site medical officer that Mr Waters:

“Will find it very difficult to find employment in the future which demands any prolonged activity.”

41. Whilst I appreciate that the Trustees had the medical evidence before them when making their decision, it would have been fairer to the Trustees who had responsibility for a decision as to whether Mr Waters was “permanently prevented” from following his normal occupation or whose earning ability was being seriously impaired” if Dr Sheard, while setting out his own advice, had expressly alerted them to that apparently inconsistent view.

42. The site medical officer’s statement was to the effect not only that Mr Waters would not be able to carry out his normal occupation but also specifically stated that his earnings capacity would be greatly reduced.

43. However, faced with the advice that was before them I can see no reason for being critical of the actions of the Trustee’s in accepting Dr Sheard’s advice as to the permanency of the condition and deciding that Mr Waters did not qualify. 

44. Mr Waters subsequently provided evidence from his GP which specifically drew attention to the effect that his condition would have on his future earnings capacity. Again, this did not satisfactorily address the permanency of Mr Water’s condition, but should have highlighted the need to gain a specific response from the GP to the appropriate question. I make no criticism of their action in seeking further advice from Dr Sheard but they could have been expected to question more closely the advice they thereafter received. Dr Sheard said: 

“I would reaffirm that Mr Waters may be unfit for work at present but that his condition will, in any one year, result in a 1 in 10 chance of remission, which may be permanent.  In the circumstances neither I nor the specialist could regard this gentleman’s condition as permanent and certainly could not accept that it would preclude him from all work.”

45. The Trustees might have been expected to deduce that a 10% chance of remission in any one year was the same as a 90% chance of non-remission in the year. They might also have realised that the reference to Mr Waters not being precluded from all work failed to address the point which had expressly been made to them about the impairment of his earning ability. The fact (which seems not to have been appreciated by Dr Sheard) is that a member may be able to do some work and yet still suffer impairment in his earnings ability. A professional footballer suffering a crucial ligament injury may well not be precluded from all work but may find his earning capacity severely impaired. He might also find it difficult to obtain a new contract if his prospective employers were being told that there was a only a 1 in 10 chance of remission in a year. 

46. Whilst it is reasonable for trustees to rely on the evidence of their appointed medical adviser in the face of conflicting evidence, the unquestioning acceptance by the Trustees of advice which was on the face of it couched in terms that failed to address the criteria to which they should have been working was maladministration. 

47. The failure to consider the point about impairment of earnings was carried through into the consideration under IDR when a colleague of Dr Sheard also proffered a firmer view that;

“as Mr Walters is 36 years old there is a high likelihood that he will recover spontaneously before he would be due to retire in 2035.”

48. No authority is quoted for that view, which I note, and as the Trustees were told, was not attributed to a specialist in the particular condition. From the context it looks to be an extrapolation from the 1 in 10 remission in any one year comment that had previously been made. I am far from convinced that such extrapolation is statistically sound: indeed it may well not be statistically sound to say that there is strong chance of Mr Waters experiencing remission let alone of saying that he would recover. That advice was not however, immediately accepted by the Trustees who instead sought a further opinion from the specialist treating Mr Rickards.  It is very difficult to see how, in the light of that further report that the Trustees could have come to any different decision than they did in concluding that the criteria for incapacity had not been made out.  The knowledge that Mr Waters was not willing to let them see the Specialist Report was a factor they could also take into account.

49. Overall therefore I think there was a point in this saga where there was some maladministration. Had matters ended there I would have remitted the issue back to the Trustees for a fresh look to be taken.  In the event the matter did come before them again anyway as a result of the IDR process which provided an opportunity to cure the defect.  In the light of the material which then became available, including the implication that the Specialist was not supporting Mr Water’s claim I see no reason to criticise the ultimate decision that Mr Waters does not meet the relevant criteria.

DAVID LAVERICK

Pensions Ombudsman

15 October 2004
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