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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

Applicant
:
Mrs J Hadden

Scheme
:
AXA Sun Life Personal Pension Plan

Respondent
:
AXA Sun Life (AXA)

MATTERS FOR DETERMINATION 

1. Mrs Hadden alleges that AXA acted with maladministration in the time taken to answer queries relating to her personal pension.  Mrs Hadden says that, had AXA been prompter in its replies, she would have been able to take her retirement benefits earlier than in February 2003.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mrs Hadden was originally an employee of Wacker Chemicals.  During her employment, she was a member of a Group Personal Pension Plan (GPPP) with AXA.

4. Mrs Hadden’s Selected Retirement Date (SRD) under the GPPP was 7 February 2001.

5. Mrs Hadden left service in 1998 having been made redundant.  Her membership of the GPPP was converted to membership of a Personal Pension Plan (the Plan).  

6. Section 1.10 of the Plan’s Policy Provisions (dated October 1995) was entitled Value of the Total Member’s Fund for the Purpose of Providing Benefits in Accordance with the Terms of the Rules.  This section included the following provisions:

1.10.2
On provision of Retirement Benefits or transfer to another scheme at the Selected Retirement Date

Subject to all the provisions of this Policy, the value of the Total member’s Fund will be the Bid Value of the Units remaining allocated to the Policy, plus the value of any accrued Efi* which is payable at that time, determined at the Relevant Valuation.

1.10.3
On provision of Retirement Benefits or transfer to another scheme after the Selected Retirement Date

Subject to all the provisions of this Policy, the value of the Total Member’s Fund will be the Bid Value of the Units remaining allocated to the Policy, plus the value of any accrued EFi which is payable at that time, determined at the Relevant Valuation.  For Units in the With Profits Fund, the Bid Value may be reduced by any Market Value Adjuster applicable at that time.

1.10.4
On provision of Retirement Benefits or transfer to another scheme before the Selected Retirement Date

…

(d)
In all the above cases, the Bid Value of Units in the With Profits Fund may be reduced by any Market Value Adjuster applicable at that time.  For the avoidance of doubt the Market Value Adjuster will be applied to the total Bid Value of Units plus the value of any EFi.

EFi refers to an Extra Fund Injection provided for by section 1.9 of the Plan’s Policy Provisions.

7. The  same terms and conditions applied to the Plan as had applied to the GPPP but with some alterations.  For example, the GPPP was invested in the Group With Profits Fund, rather than AXA’s usual With Profits Fund.  An endorsement to the GPPP dated February 1997 provided that, when a member ceased to be a member of the GPPP, his or her units within the Group With Profits Fund would be exchanged for units within the usual With Profits Fund.

8. Further special provisions were made for members of the GPPP.  In a letter dated 19 June 1998 addressed to members, AXA said:

“I have been asked by Watson Wyatt to restate how the Market Value Adjuster works in connection with our Group With Profits Fund.

The Group With Profits Fund and the Market Value Adjuster (MVA) are explained in the attached leaflet ‘With the Sun Life Group With Profit Fund’.  This will explain all the key aspects.

There are special provisions however which only apply to original members of the Wacker Chemical scheme relating to transfers we received from Watson Wyatt in respect of your previous pension with Wacker Chemicals.  The MVA will not apply:

1. If you leave service before normal retirement date.  This applies if your funds are transferred to the With Profits fund under an individual Sun Life personal pension or you decide to transfer monies away from Sun Life

2. Upon taking benefits at normal retirement date from the GPP, or, if you have left service, your individual Sun Life pension

3. Upon death, at any time before normal retirement date

The above is a non-standard provision which has been specially agreed with Watson Wyatt and no reference to it is made in our standard documentation.”

9. The attached leaflet, entitled “You Call the Tune With the Sun Life Group With-Profit Fund”, was provided to the members.  Under the heading “MVA guarantees”, members were told:

“Sun Life has developed a full range of market value adjuster (MVA) guarantees that are fair to planholders.  Sun Life guarantees not to apply the MVA to any units bought by regular premiums if they are cashed in:

· …

· on a member’s retirement (regardless of whether this is before, at or after the member’s selected retirement date)

· …

We also guarantee not to apply the MVA to any units bought by single premiums and units switched from other funds if they are cashed in:

· …

· on any of the circumstances mentioned above if the member retires or leaves the company more than five years after the payment of the single premium or switch of units into the With-Profit Fund. 

We may apply a MVA at any time on switches out of the Group With-Profit Fund to other funds, on surrenders where the employee does not leave the company’s service or on termination of the whole group plan.”

10. When Mrs Hadden left service with Wacker Chemicals Ltd, AXA wrote to her in March 1999 to explain that:

“No further investment in the Group With Profits fund will be allowed.  Any units held in the Group With Profits fund have been exchanged for units in the With Profits fund.

Except as stated, the terms and conditions of the contract remain unchanged.”

11. In January 2001, AXA issued a standard retirement pack to Watson Wyatt to be passed to Mrs Hadden.  On 11 January 2001, AXA received a letter from Wentworth Rose, Mrs Hadden’s independent financial adviser, requesting retirement illustrations and policy details.   AXA provided the requested information on 12 January 2001.  This showed that Mrs Hadden had a fund value of £56,521.32.  Based on AXA’s then annuity rates, this would purchase an annuity of £4058.44, or provide tax free cash of £1504.09 and a reduced annuity of £3949.80.  Both illustrations were for a level annuity with a five year guarantee and no spouse’s pension.

12. Mrs Hadden explains that, after her redundancy, she became self-employed. Her business was successful giving good earnings and with a lot of work lined up.  Mrs Hadden says she thought it was sensible to postpone taking an annuity at this time and leave the money invested, until she needed the extra income.

13. On 30 January 2001, Mrs Hadden telephoned AXA confirming that she wished to postpone her retirement.  The note made by AXA about the telephone call records:

“PH RANG 9.00. DOESN’T WISH TO TAKE RET YET.  DEFER FOR NOW.  TOLD HER TO CONTACT US AGAIN WHEN SHE WANTS TO RETIRE.  POST RET CASE.  THANKS.”

14. AXA deferred Mrs Hadden’s retirement date on its systems by five years to 2006.  AXA says this is its standard procedure where no new retirement date is selected.  Mrs Hadden comments that the Plan’s Policy Provisions define the SRD as the date chosen by the member and not by AXA.

15. AXA wrote to Mrs Hadden on 21 February 2001 explaining this and also stating:

“In exceptional investment conditions, Sun Life reserves the right to reduce the amount available to you when you eventually elect to take the benefits after your original retirement date by using a ‘Market Value Adjuster’.”

16. AXA says it also copied this letter to Watson Wyatt.  Watson Wyatt has not confirmed or denied receiving this letter.  Mrs Hadden suggests that later correspondence from Watson Wyatt suggests Watson Wyatt was unaware of the letter and its contents.

17. Mrs Hadden says she did not receive this letter.  Mrs Hadden says if she had received this letter, she would have acted on it immediately and sought advice as to the effect of the new SRD.  

18. In February 2002, Mrs Hadden advised AXA she no longer wished to deal with Watson Wyatt.

19. Mrs Hadden explains that, in 2002, she was unable to acquire sufficient work to continue her business and it was closed at the end of June.  Mrs Hadden decided to investigate whether to take her pension benefits, as she wished to increase her income and she felt that deferring taking an annuity no longer seemed to be beneficial.  Mrs received independent financial advice to that effect in July 2002.

20. In May 2002, further illustrations were issued to Mrs Hadden following her telephone requests.  There was no reference to any MVA.

21. In July 2002, following a request from Mrs Hadden, AXA issued a Statement of Investment.  The statement included the following paragraph:

“Where units are held in the With Profits fund, the right is reserved to adjust the amount payable by a Market Value Adjuster (MVA) to reflect financial conditions at the time of a transfer.  The figure shown above does not take into account any reduction in respect of the MVA.  We will not apply a MVA when a claim is made on death or at normal retirement.”  

22. On 24 July 2002, AXA received a letter from Wentworth Rose stating that Mrs Hadden was intending to retire and asking for specific information.  AXA responded  on 20 August 2002, enclosing retirement benefit illustrations.  The illustrations stated that an MVA of approximately 5.30% would be applied.

23. The illustration failed to take into account a previous transfer from an AVC fund, which had resulted in a restriction on the amount of tax free cash sum that Mrs Hadden could take.  The error was explained in a fax sent to Wentworth Rose on 4 September 2002.  The fax stated that: “An MVA currently does apply to this policy.”  

24. Mrs Hadden annotated the fax with a query as to why the MVA should be applied.   She further annotated the fax on 9 September 2002 with:

“Wentworth Rose are having considerable difficulty making contact with anyone at AXA [therefore] I will arrange to contact & meet with Andy Parker at Watson Wyatt, who set up scheme, in order to resolve.”

25. Watson Wyatt wrote to AXA on 15 October 2002, asking why AXA had altered Mrs Hadden’s retirement date to 2006 (her 65th birthday) when it had not been at her request.  Watson Wyatt also asked if Mrs Hadden could have selected a new retirement date of either 7 February 2003 or 7 November 2002 and if so, whether an MVA be applied to benefits taken on those dates.

26. AXA responded on 14 November 2002, apologising for the delay.  It explained the deferment was for administrative reasons and five years was considered a reasonable period to allow the policyholder to reconsider, although benefits could be taken at any time before then.  AXA said Mrs Hadden could alter her SRD to 2003, but it was not possible to predict whether an MVA would apply at a future date.

27. In a further letter from Watson Wyatt, reference was made to the previous guarantees given by AXA in respect of not applying an MVA – in particular, the leaflet “You Call the Tune” and AXA’s letters of 19 June 1998 and March 1999 to Mrs Hadden.

28. AXA responded on 20 December 2002.  It reiterated administrative purposes as the reason for deferring Mrs Hadden’s retirement date and stated that “No early retirement penalties will be incurred once the original selected retirement date under the policy has passed.”  As to the MVA, AXA said:

“I can confirm that no MVA will be applied if the retirement benefits are taken immediately.  This decision is guaranteed for one week.  

It is still possible that a MVA may apply to the value of the single premium (transfer payment) received on 5 February 1998 if the benefits are taken or transferred away within 5 years of this date.  A further decision will be made at the time.

No MVA will be applied if the retirement date is amended to 7 February 2003 and the benefits taken on or after that date.”

29. Mrs Hadden comments that this letter was not received by Watson Wyatt until 24 December 2002 and, given the time of year, this was not a feasible offer.

30. Mrs Hadden confirmed she wished to change her SRD to 7 February 2003.  Watson Wyatt asked AXA for additional information on 27 January 2003, which was provided on 31 January 2003.  AXA received an instruction on 25 February 2003 to pay the tax free cash sum (of £1546.48) to Mrs Hadden and the balance to Canada Life in exercise of an open market option.  Payment was made on 27 February 2003.  No MVA was applied.  The sum of £59,080.96 was paid to Canada Life which purchased an annuity of £3719.16.

31. AXA has explained that, once the original SRD has passed, even if the member selects a new SRD rather than simply defers taking their benefits indefinitely, the member’s fund would be subject to a MVA.  In Mrs Hadden’s case, the decision was made to allow Mrs Hadden to select a new SRD (being the anniversary of her original SRD) and thereby take her benefits free from the application of a MVA.  AXA says this is not standard practice.

32. AXA advises that, had the MVA been applied to Mrs Hadden’s funds, her total fund value would have been £50,209.38, compared with £60,627.44 which was the actual fund value, free from the MVA, upon which Mrs Hadden selected her benefits.  Illustrated figures from AXA show that, on AXA’s then annuity rates, Mrs Hadden unreduced fund value could have purchased an annuity of £3469.85, or provided tax free cash of £1698.90 and an annuity of £3371.74.  As previously, both illustrations were for level annuities with a five year guarantee and no spouse’s pension.

33. AXA further says:

“I note from the correspondence that we have paid a sum of £500 to Watson Wyatt.  This was paid in respect of the additional work they have had to undertake on Mrs Hadden’s behalf to resolve the situation.

We have no record of correspondence on our file chasing for the requested information, either from Wentworth Rose or Watson Wyatt.  I have also checked our logs of telephone calls received and cannot trace that we received calls chasing for information.  …

Nevertheless, I do not believe that any delays on our part have caused actual financial loss to Mrs Hadden.  We could give no guarantees that a MVA would not apply beyond her original selected retirement date and the information given at the various times concerning the level of MVA applicable was correct.

…

Although a payment was made to Watson Wyatt, I feel that we should also have offered a payment of £250 to Mrs Hadden to recognise the inconvenience she has suffered.”

34. Mrs Hadden queries why AXA, having agreed in effect that her complaint was valid, should have offered her less compensation that the amount paid to Watson Wyatt, since she had to provide much of the information and give instructions to Watson Wyatt which caused her considerable inconvenience and distress in her attempt to get her pension.

CONCLUSIONS

35. The letter given to members of the GPPP (paragraph 8) refers to how a MVA would work with the Group With Profits fund.  The leaflet also provided to members (paragraph 9) was plainly only in relation to the Group With Profits fund – ie. the GPPP.  It was clearly explained to members that these were special conditions that applied to the GPPP.  They were variations to the terms and conditions that would otherwise apply to an AXA Personal Pension.

36. When Mrs Hadden left service, she was told that she could no longer contribute to the Group With Profits fund and that all units held in that fund had been transferred to the usual With Profits fund.  She was also told that, otherwise, the terms and conditions remained unchanged. She thus raised a query when there was reference at a later stage to an MVA being applied.  This appeared to be at variance with the information provided to her in March 1999.  In the event, although said to be a variant of AXA’s standard practice, no MVA has been applied and I need therefore say no more about this save to consider whether the reference to a MVA being applied had any significant effect in the form of causing delay. 

37. Had the issue of the MVA not been raised, it seems to me, on the balance of probabilities, that Mrs Hadden would have purchased her annuity on or about 30 September 2002.  Taking that date, her fund (without any MVA being applied) would have realised £59,301.65, or £57,773.32 for the purchase of an annuity on the open market after the deduction of maximum tax free cash of £1528.33.  An annuity purchased then from Canada Life would have been for £3624.12.  In the event, when she came to make the purchase five months later, the fund realised £60,627.44, providing a higher annuity of £3719.16 plus greater tax free cash of £1546.48.  Mrs Hadden says that taking that higher sum into account, it will still be 12 ½ years before she recovers the ‘lost’ four months that she would have received had the annuity been earlier.  I am not persuaded, however that the net effect has been to cause her any direct financial loss.  

38. AXA has offered Mrs Hadden £250 to compensate her for any distress and inconvenience caused, which I consider to be a suitable remedy for any non-financial injustice.  To assist all parties, I have made a direction to put that offer into effect.

39. The amount paid to Watson Wyatt was in respect of their professional time spent on Mrs Hadden’s case.  Such a payment direct to them presumably means that Mrs Hadden will not herself be charged by them.  Had she incurred such fees I would have directed their reimbursement.  While it is appropriate to make a direction to compensate Mrs Hadden for the distress and inconvenience she suffered, I consider it is not appropriate to assess that compensation on the same basis as a professional adviser.

DIRECTION
40. I direct that, within 28 days of the date of this determination, AXA pays Mrs Hadden the sum of £250.

DAVID LAVERICK 

Pensions Ombudsman 

27 June 2005
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