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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M R James

	Scheme
	:
	NHS Injury Benefit (the Scheme)

	Respondent 
	:
	NHS Business Authority - Pensions Division (NHS Pensions)


MATTERS FOR DETERMINATION 

1. Mrs James says that NHS Pensions has refused to pay her a permanent injury benefit (PIB) from the Scheme following her accident at work, which permanently reduced her earnings ability.  She claims that her back condition is wholly and mainly attributable to her NHS duties because of the injuries she sustained, and that those injuries have caused her to suffer a permanent reduction in her earnings ability.

2. Dissatisfied with a decision that I made in a previous Determination about the  Scheme, NHS Pensions appealed to the High Court and then to the Court of Appeal, before unsuccessfully seeking permission to appeal to the House of Lords.  This and other determinations about the Scheme have been delayed, pending the outcome of that litigation. 

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

4. Regulation 3 of the National Health Service (Injury Benefits) Regulations 1995 (SI 1995/866) (as amended by SI 1998/667) (the Regulations) provides:
“3(1)...these Regulations apply to any person who, while he-

(a)
is in the paid employment of an employing authority;

(b) to (d) not material

...sustains an injury, or contracts a disease, to which paragraph (2) applies. 

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

it is attributable to the duties of his employment; ”
5. Regulation 4(1) of the Regulations under the heading “Scale of benefits” provides:

“Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease…”   

MATERIAL FACTS

6. Mrs James worked as a sewing/laundry assistant at an NHS Hospital from November 1990.  NHS’ records show that Mrs James had had a number of reported accidents at work, prior to the incident that is the subject of her application to me:

6.1. on 14 August 1979 Mrs James had slipped, hurting her back;  

6.2. on 19 June 1981 she fell while sorting parcels;  

6.3. on 8 January 1991 she had injured her back while sorting parcels; and

6.4. on 15 October 1991 she had slipped on the floor, hurting her back.  

7. On 23 February 1998 while working in the laundry department she injured her back when she threw a wet blanket into a container from a distance of six yards. She was taken to the hospital’s casualty department where her back was x-rayed and she was informed that nothing had broken, but was told to rest and take pain killing tablets. She did not return actively to work thereafter. Mrs James ended her employment at the Hospital on 17 May 1999, having been on sickness absence since 24 February 1998.  She was entitled to immediate payment of a pension from the Scheme as she was over 62 years old at that time.

8. A report on a x-ray and pathology investigation on Mrs James dated 6 November 1990 stated:

“LUMBAR SACRAL SPINE: Minor spondylotic changes affecting the lower lumbar spine.

COCCYX: No significant bony injury.”  

An x-ray report dated 10 October 1991 stated:

“CERVICAL SPINE: Mild degenerative disease throughout.” 
9. On 25 January 1999, Dr Wright, the Hospital’s Director of Occupational Health Service, wrote to the personnel department at the Hospital certifying that:

“In my opinion, in accordance with Regulation 27(1) 1997, ‘that the employment of the above named employee should cease by reason of being permanently incapable of discharging efficiently the duties of that employment or any comparable employment with his [sic] employing authority because of ill health or infirmity of mind or body’, and be considered for early retirement.”
10. Early in 1999 Dr Ruth Williams, Mrs James’ GP, referred Mrs James to Mr S Chatterji, a Trauma and Orthopaedic Surgeon.  Mr Chatterji in a report dated 3 February 1999 stated:

“Complaints of persistent, acute low back pain which started in February 1998. She works in the Sewing Department; however, she was sent to work in the Laundry. Stated that she had an accident in the Laundry and this is described that she was throwing heavy blankets, she twisted her back. She had acute back pain and was not able to continue working and in fact unable to work at all since this incident.

Xrays on 23 February, 1998 showed degenerative disease of the spine.  She had physio, without any benefit and she is on pain killers.

Stated that she wants to return to work for three years to complete her working life, prior to her retirement at the age of 65. She denies any serious illness.

O.E. 
healthy, fit lady, slightly overweight. Walks normally. Standing up with a stiff spine. Movements of the spine moderately restricted due to pain. Full SLR on the right but on the left it is limited to 45 degs. No abnormal neurological manifestation in the lower limbs.”
11. On 10 March 1999 Mr Chatterji reported that a CT scan showed “no abnormality – all discs are normal.” 
12. A report from Dr Chatterji which went to Dr Williams, dated 30 June 1999, said:

“Still complains of low back pain on any movement.  Has completed course of physio.  She is also taking regular pain killers.  No further treatment indicated at this stage.  Discharged.”

13. Mrs James applied for PIB on 19 July 1999.  For various administrative reasons related to the Hospital’s staffing levels and method of keeping medical records, her application was not processed at NHS Pensions until 12 June 2001, when an internal memorandum to the Scheme’s medical advisers set out her previous history of accidents at work, explained that she had been on sick leave since 24 February 1998 and that she had left employment on 17 May 1999.  Other items cited were Mr Chatterji’s reports of 3 February and 30 June 1999.  The memorandum closed with a request for the advisers’ opinion on Mrs James’ entitlement to PIB.

14. On 25 June 2001 the Scheme’s advisers provided the following opinion:

“...the history is that of someone developing constitutional degenerative disease of the spine over the last 20-30 years, with the gradual appearance of degenerative changes on x-ray over that time.  X-rays in the early 80’s were reported as normal, those in 1990 were reported as beginning to show spondylitic changes.  As 10 bedsheets are unlikely to weigh more than 5-6 pounds, and a blanket not much more, it is highly unlikely that any of the manual handling incidents described could have injured a healthy back, and the very fact that these actions caused back pain, indicates that the back was vulnerable to bouts of pain.  On the evidence currently on file it is highly unlikely that the reported incidents, together or singly, could have been the sole or main cause of current incapacity. 

...”  

15. On  2 July 2001, NHS Pensions wrote to Mrs James:

“…In order to qualify for consideration under the above regulations, the first criteria to be satisfied is that the claimed condition is wholly or mainly attributable to the NHS employment.  

Current medical research does not support a link between degenerative changes and a higher degree of manual/physical content of a person’s job.  The research found that, if degenerative changes do occur, they will do so regardless of occupation, even if the occupation involves greater exposure to physical tasks such as lifting.  The research does accept that a person with a higher physical content to their job is more likely to suffer minor back injuries but research shows that these injuries, in the majority of cases, will be short term.

Many applications are rejected on the grounds that their back conditions are not wholly or mainly attributable to NHS employment.  Often this decision is reached because degenerative changes in the back may have amplified the effect of the injury to the extent that our Medical Advisers cannot accept that the injury alone would have had such a significant effect on the long-term ability of applicants to work.

At present the evidence and advice on your application would suggest that the Agency would have to reject your application for the reasons stated above.  However, many applicants have expressed concern about the rejection of applications similar to yours.  Therefore, the Agency has asked the Senior Medical Adviser to reconsider these applications, including yours.

…”   
16. On 11 August 2001 NHS Pensions wrote to Mrs James as follows:

“In order to qualify, it must be satisfied that you have incurred a permanent reduction in your earning ability of at least 10% as the direct result of an injury or condition considered wholly or mainly resultant from the duties of your NHS employment.

The Scheme’s Medical Advisers have carefully considered all the evidence presented to them and unfortunately have not recommended acceptance of your claim.

They note that the history is that of someone developing constitutional degenerative disease of the spine over the last 20 to 25 years, with the gradual appearance of degenerative changes on X-ray over that time. X-rays in the early 80’s were reported as normal, those in 1990 were reported as beginning to show spondylitic changes. As 10 bed sheets are unlikely to weigh in excess of 5 to 6 pounds and a blanket not much more, it is considered highly unlikely that any of the manual handling incidents described could have injured a healthy back, and the very fact that these actions caused back pain, indicates that the back was vulnerable to bouts of pain. On the evidence currently on file, it is highly unlikely that the reported incidents, together or singly, could have been the sole or main cause of current incapacity.

They refer to a publication by The Faculty of Occupational Medicine, ‘Management of Low Back Pain at Work’, in which it is noted that although physical stressors can overload certain structures in individual cases, there is generally little evidence that physical loading in modern work causes any permanent damage. Whether back symptoms are attributed to work, reported injuries, lead to health care seeking and/or result in time off work depends on complex individual psychosocial and work organisational factors. People with physically or psychologically demanding jobs may have more difficulty working when they have back pain, and so lose more time from work, but that can be the effect rather than the cause of the back pain.

They go on to quote from the report, ‘There is strong evidence that the physical demands of work (manual materials handling, lifting, bending, twisting and whole body vibration) are a risk factor for the incidence (onset) of low back pain, but overall it appears that the size of the effect is less than that of other individual, non-occupational and unidentified factors’.

In light of this review, they conclude your back pain, which although is considered to have been aggravated by, is not considered wholly or mainly attributable to your NHS employment or any injuries sustained during.”
17. Mrs James complained on 17 August 2001 to NHS Pensions about the decision not to grant her PIB.   She explained that she had experienced no back problems until the incident at her work on 23 February 1998 but that since then she had been in constant pain.  She said that her employment had been terminated – following her year of absence owing to sickness as caused by her back. 
18. On 20 December 2001 NHS Pensions sent the following request to its medical adviser:

“Reason for referral: IDR Stage 1 (first appeal) The Medical Advisors have stated the Claimant suffers from degenerative disease of the spine and this is constitutional in origin…Mrs James has disputed the decision on grounds that she had a perfectly healthy back which caused her no trouble at all until 23 February 98.  Please conduct a full review of the case and advise if the decision remains appropriate…”
The adviser was provided with Mrs James’ medical history, including GP and occupational health records and reports following X-rays carried out on 6 November 1990 and 10 October 1991.  He was also given a list of the previously reported accidents that she had sustained at work, as set out in the opening paragraph of this Determination.   
19. On 23 February 2002 the medical  adviser reported to NHS Pensions their reasons for rejecting Mrs James’ appeal:
“…Causation Advice: Not accepted.  Causation Reasoning: Mrs James states that she has had no back problems until the incident on 23rd February 1998.  The case papers identify a more chronic situation with back pain over 10 years previously, special x-rays in 1990 showed minor spondylotic changes in lower lumbar spine and in 1991 mild degenerative changes in the cervical spine.  Mrs James therefore has a constitutional back problem…”
20. On 18 March 2002 NHS Pensions sent Mrs James its decision under stage 1 of IDR, setting out the above reasons and the following additional points:

“…I can further confirm that I have had no previous input into your case at all…I have looked at the whole of your case again, which includes all the medical evidence we have on file, together with your request for further consideration.

…

…in considering people under the Injury Benefits Regulations, we can only take into account matters that are attributable to NHS employment and have to disregard all other circumstances.  Furthermore we have to consider the ongoing earnings ability taking into account only those matters attributable to NHS employment, and we cannot take into account the ease of obtaining work or the availability of work in any particular area of the country.
…

My examination of your appeal has led me to fully review your case papers.  I have looked for evidence of incorrect due process and I have found none.  I have also carefully considered the contents of your letter of appeal.

I referred your case papers to a different panel of medical advisers whose comments were as follows:

‘Mrs James states that she had no back problems until the incident on 23 February 1998.  The case papers identify a more chronic situation with back pain over 10 years previously, special X-rays in 1990 showed minor spondylotic changes in lower lumbar spine and in 1991 mild degenerative changes in the cervical spine.  Mrs James therefore has a constitutional back problem.

...If you are still not happy with the decision our medical advisers, Schlumberger Sema Medical Services are able to reconsider your application.  I have enclosed a copy of their appeal leaflet...

As your case papers have already been considered once under the internal dispute resolution procedures, they must deal with your case as a second time appeal...   

…” 

21. On 21 May 2002 Mrs James set out a second appeal stating that the 1990 incident had no bearing on the accident in 1998.  She said that there was nothing wrong with her back until then and that she had intended to carry on working until she was 65 but that Dr Wright had ended her employment owing to the laundry room accident. She submitted a note dated 17 May 2002 from Dr Wright that included the following: 

“…Mrs James…sustained an accident at work on the 23 February 1998 resulting in backache and sciatica.
I last saw Mrs James on 25 January 1999 when she was still complaining of severe backache and bilateral sciatica, left side > right side.  Since she had been off work some 11 months I had little option but to advise that she was unfit to continue her work and that she should seek early retirement on medical grounds owing to permanent incapacity.”  
22. On 20 June 2002 the Case Administrator at the Scheme’s medical advisers responded:
“…I am sorry to inform you, after very careful consideration on behalf of the Agency by the Scheme’s medical advisers, we cannot recommend entitlement to the NHS Permanent Injury Benefits (PIB).  This decision has been based on the information available to us and I shall explain in full how we came to the decision…

 …
The Scheme’s medical adviser has advised that I can confirm that I have had no previous contact with this case or its decisions.  Basing my judgement on previous and new evidence I do not find a case for causation.  There was a previous history of back pain and evidence of x-ray changes suggesting that the accident was not the main cause of back problems. 
The issue is not about whether there were back symptoms just prior to the accident but whether spinal disease existed and can reasonably explain why there were such symptoms after the incident.
You do, however, have another opportunity to appeal against this decision.  This time, your appeal will be reconsidered by the Senior Medical Officer, who is a senior consultant in occupational medicine, and the appeals manager at the NHS Pensions Agency. …”

23. The Case Administrator’s internal notes of the same date read:
“…

Dr Khan has advised that having looked at the previous evidence and the new submissions, I am inclined to agree with the last decision.  There is evidence of previous back pathology and clearly that would have progressed since being x-rayed in 1990 and 1991.  I cannot find the incident as the main cause of her symptoms but as a contributing factor.  Causation is not accepted nor is title to PIB.

I have written to Mrs James and to the Employing Authority today informing them of this decision. …”

24. On 3 July 2002 Dr Williams wrote “to whom it may concern”:

“I notice from Mrs James’ application for Invalidity Benefit, or a pension scheme, that you queried a problem she had in her back several years ago.

Having looked through the notes, there is only 1 mention of back problems ever in her notes, and that was when she fell in work on her coccyx, which is why I ordered an X-ray for her.  Since that time she has never complained of any problems until the fall she had in work, which precipitated her retirement.  As you notice from the X-ray, this showed only minor changes, and I do not believe that this amount of change could cause the amount of pain she has had subsequent to the second injury.

Therefore I believe that the pain she has had in her back is solely due to the fall she had in work, and not due to the fall she had in 1990.”  

25. On 23 July 2002 SchlumbergerSema’s Case Administrator sent Mrs James another letter, stating that she had not succeeded in her 2nd appeal stage of stage 1 of the IDRP:
“…This decision has been based on the information available to us and I shall explain in full how we came to the decision…

…

The Scheme’s Medical Adviser has advised that there is documented evidence of a constitutional back condition which has worsened over the years.  The incident described could have caused short-term back problems but is not of such severity as to cause major signs or symptoms.  The back condition cannot be wholly or mainly attributable to NHS employment.” 

26. On behalf of Mrs James, TPAS obtained the following explanation from NHS Pensions on 23 June 2003:

“…[Mrs James’] application for PIB was not turned down on the basis that the claimed injury related to a fall in 1990.   Rather this was because there is documented evidence of a constitutional back condition that has worsened over the years.  The view of our medical advisers is that neither the latest nor the several other incidents going back to 14th August 1979 should have caused permanent injury in a healthy back…
…

The Agency and its medical advisers are aware of comments by Mrs James’ own GP in a letter dated 3rd July 2003 that the 1990 and 1998 injuries are unrelated.  This is however not the point at issue as I think you will see from the further copy letters provided the various decision letter from 11 August 2001, 20 June 2002 and 23 July 2002.  As such the comments by the GP have been noted but do not constitute ‘fresh evidence’ that might pave the way for a further review of Mrs James’ application
…
At this stage the view reached on Mrs James’ application is that none of the various reported incidents at work should have caused permanent injury to a healthy back.  There is however evidence of a history of someone developing constitutional degenerative disease of the spine over a long period of time.  On the available evidence it therefore seems reasonable to conclude that the reported incidents are unlikely, together or singly, to be the main cause of Mrs James’ current incapacity.”   

27. Dr Williams wrote another open letter on 11 November 2003:

“Again I write to support this lady’s need for consideration for retirement on medical grounds.  I am aware that she did have minor changes of degenerative changes on the X-ray as you are also aware.  However, undoubtedly this was made much worse by her work in the hospital, and she presented on 2 or 3 separate occasions because of twist injuries, particularly the worse being in 1998.  This in turn prevented her from working and I have no doubt that the work aspect caused her to be unable to work.”

28. In response to Mrs James’ request for sight of the evidence of the pre-existing back condition on which the advisers based their decision, NHS Pensions wrote to her on 14 November 2003:

“…Please find enclosed copies of two X-ray reports, one from 6th November 1990 and one from 10th October 1991.  Also a copy of a report from Mr S Chatterji dated 3rd February 1999 referring to X-rays on 23rd February 1998.

May I explain also that the scheme medical advisers who considered this evidence are themselves qualified in occupational health and brought their own expertise to bear in reaching opinion from this evidence.”   
29. Dr Wright in a letter dated 25 November 2003 states:

“I believe that an x-ray taken showed that Mrs James had some minor degeneration of her lumbar spine but there was no evidence of any fracture or prolapsed disc. I think that the Injury Benefit Scheme medical panel felt that she had pre-existing back pain prior to the accident but this was clearly not the case and she had never lost work from any back pain prior to the accident. I consulted Mrs James’ GP, Dr Williams, who confirmed my opinion that Mrs James never complained of any back pain prior to the accident at work which precipitated her retirement in 1999. I am quite convinced that the fall that she had at work was the direct cause of her back pain leading to her retirement and the x-ray findings of degenerative lumbar spine disease did not provide evidence of previous back pain at all. Mrs James’ back pain is solely due to the fall that she sustained at work and therefore she should be eligible, in my view, to receive NHS Injury Benefits.” 
30. In a letter dated 1 December 2003 Mr Chatterji states:

“I would like to document that there is no record in her notes from West Wales Hospital that states that she had any pre existing back problem prior to the injury in question.

I note that she had an Xray of the lumbosacral spine on 12 April, 1998 which was reported as showing osteo arthritic changes in the lower posterior facet joints in the lumbar spine with maintenance of the disc space. I also note that she had another Xray of the lumbosacral on 23 February, 1998 which confirmed minor degenerative changes.

I have to point out that radiological degenerative changes in the lumbosacral spine are an expected feature in patients above fifty years of age, and these do not correlate to clinically significant back problems.

Both her general practitioner, Dr Ruth Williams, and her Occupational Health Service Director, Dr R G Wright, have confirmed that Mrs James did not have any significant ongoing back problems prior to the accident which occurred in the Laundry in February, 1998 and therefore I do not think that it is unreasonable to deduce that this condition accident can be attributed to the patient’s current state of disability.”     

31. Mrs James made a 3rd appeal under IDR on 10 December 2003. 

32. On 23 December 2003 Dr Joe McCarthy, Senior Consultant and Occupational Physician and one of the medical advisers to NHS Pensions, sent his views on Mrs James’ condition to NHS Pensions:
“…I note the new evidence from her GP, occupational physician and orthopaedic surgeon.  Both her GP and orthopaedic surgeon are under the misapprehension that she is appealing for ill health retirement.

Previous back pain is documented in her GP notes and Margaret James is mistaken in her report of an absence of previous symptoms.  However I do accept she was not having any significant symptoms in recent times at the time of the incident.

There is documented proof of spondylitic change in her lumbar spine at the time of the incident and many years before.  Again I have no dispute with the assertion this degenerative change is age-related.

The incident described [incident at work on 23 February 1998] represents minor trauma.  There is no explanation in the evidence as to how this could have led to permanent symptoms and disability.  This kind of minor trauma could cause pain from underlying degenerative change eg prolapse of a degenerative disc or pain precipitated in degenerative facet joints.  However in that case the incident would not have caused pain or injury without the existing constitutional degenerative disease and could not be said to be wholly or mainly responsible for long term symptoms.  In fact a CT scan of her lower back ordered by Mr Chatterji …was reported (10/3/99) to show ‘no abnormality.  All discs are normal.’  This does not exclude the possibility of some acute self limiting injury from the incident at work in 1998 but does exclude any significant injury that would cause chronic symptoms.

In summary, while it is accepted that Mrs James is complaining of chronic symptoms since an incident at work, there is no evidence of physical injury from that incident that would cause this.  I would speculate that her symptoms are mediated by psychosocial factors.  In conclusion, the index incident at work cannot be said to be wholly or mainly responsible for her condition and it remains appropriate to reject her claim for PIB.”   
33. This opinion was quoted verbatim to Mrs James on 14 January 2004, by the NHS Pensions’ Senior Appeals Manager, in the third and final decision under IDR.  The Senior Appeals Manager explained that she had undertaken a “very full and thorough review of [Mrs James’] application, including reports provided by Dr Williams, [Mrs James’] GP, Dr Wright, Director of Occupational Health Services and Dr Chatterji, Orthopaedic Surgeon”. The Senior Appeals Manager went on to say:
“Having very carefully reviewed the comments of the Senior Medical Adviser, I have no reason to disagree with the view he has expressed and I therefore endorse the conclusion that entitlement to PIB is not established.”
SUBMISSIONS

34. NHS Pensions says:

34.1. The Scheme is governed by the National Health Service (Injury Benefits) Regulations 1995. Broadly speaking the Scheme provides income protection (in a range from 11% up to a maximum of 85%) for NHS employees who suffer a permanent reduction in their earnings or earnings ability as a result of an illness or injury that is wholly or mainly attributable to the duties of their NHS employment.

34.2. The main criteria to be satisfied are:

34.2..1. The condition must be wholly or mainly attributable to the duties of NHS employment.

34.2..2. There must be a permanent loss of earnings ability of more than 10%. 

34.3. Permanent in this context means to normal retiring age. For the purpose of measuring wholly or mainly the Scheme uses the civil burden of proof of “on the balance of probability”. In order to make the assessment NHS Pensions, in conjunction with its medical advisers, is required to weigh balanced information/evidence. Since the PIB is payable for life, the Scheme managers and their medical advisers must be as sure as they reasonably can be that all the criteria are met. 

34.4. It is accepted that Mrs James was involved in an incident at work on 23 February 1998. However, it does not accept that her ongoing back condition is wholly or mainly attributable to this incident. The reasons for not accepting Mrs James’ application were because its medical advisers had concluded:

34.4..1. The incident described in 1998 represented minor trauma.

34.4..2. There is no explanation in the evidence to demonstrate how this could have led to permanent symptoms and disability.

34.4..3. Whilst this kind of trauma could cause pain from an underlying degenerative change, the incident in itself could not have caused long term pain and symptoms without the existing constitutional degenerative disease.

34.4..4. A CT scan of Mrs James’ lower back ordered by the Orthopaedic Surgeon was reported (10 March 1999) to show “No abnormality. All discs are normal”. The medical adviser’s view was that while the report of the CT scan does not rule out the possibility of some acute self limiting injury from the incident in February 1998, it does exclude any significant injury that would cause chronic symptoms. 

34.5. Given the degenerative changes already present before the 1998 incident, it was reasonable to conclude that Mrs James’ current incapacity is not wholly or mainly due to this incident at work but to the pre-existing degenerative changes. It is understood that many degenerative conditions go through an asymptomatic stage before giving rise to problems for the individual.

34.6. NHS Pensions says that it has taken into account all factors relevant to Mrs James’ application, including her sickness absence record, GP clinical notes dating from October 1966 and reports from occupational health and her orthopaedic surgeon.

34.7. The reference in its letter to Mrs James of 2 July 2001 to “evidence and advice” arises not so much from an exact source of evidence specific to Mrs James, as from general advice perceived by NHS Pensions as pertaining to her case.  By that time NHS Pensions had seen a large number of PIB applications based on incidents that were not so significant as to have been likely to have caused permanent injury in a healthy back.   The Scheme’s medical advisers at that time therefore had provided NHS Pensions with a standard form of words to be used in such cases.   The statement itself was not intended to replace the Scheme advisers’ opinion, which would flow from their examination of the medical evidence specific to each case.  However, any such explanation might be offered in advance of or to supplement the medical advisers’ specific advice.  
34.8. NHS Pensions’ understanding is that medical practitioners’ knowledge of back pain and its causes is continually being updated.  The Faculty of Occupational Medicine’s guidelines were designed to complement and intended to be used in conjunction with a Royal College of General Practitioners (RCGP) publication from 1999, entitled “Clinical Guidelines for the Management of Acute Low Back Pain”.   This report would have been well known to the Scheme’s advisers.  It is still relevant but it has been supplemented by more recent information.  NHS Pensions wishes to clarify that the RCGP report and the Faculty guidelines formed the general background within which NHS Pensions’ general explanation was produced. 
35. Mr Rees on behalf of Mrs James states:

35.1. The November 1990 report (again following an accident at Mrs James’ workplace – NHS hospital) shows minor spondylatic changes affecting the lower lumbar spine. There is no medical proof that Mrs James’ condition had deteriorated to an advanced stage when her accident recurred over seven years later. This is confirmed in Mr Chatterji’s letter dated 1 December 2003.

35.2. Mrs James worked continuously in her post between November 1990 and February 1998 (when she had her accident), hardly missing a day’s work because of sickness and without any ‘back pain’. There has hardly been any change in her medical condition between 1990 and 1998 according to medical reports.

35.3. The Scheme adviser’s opinion, that ten bed sheets are unlikely to weigh more than five to six pounds (see paragraphs 14 and 16), are strongly opposed. A good quality wet hospital blanket would weigh much more than six pounds. 

35.4. The manual procedure at the work place (soiled linen section) was to throw the pieces of laundry from one point to another – a distance of six yards. This is how the accident happened.  

CONCLUSIONS 
36. The question of fact as to whether Mrs James meets the relevant criteria under the Regulations rests with NHS Pensions.  In reaching its decision, NHS Pensions must ask the right questions, construe the rules correctly and take into account only relevant factors.  It should not reach a perverse decision, that is to say a decision that no other reasonable decision-maker – faced with the same evidence – would reach.  
37. In reaching its decision, NHS Pensions sought advice from its medical advisers, this advice itself being based on a review of Mrs James’ GP records, various reports from her GP, Mr Chatterji and the Hospital’s Director of Occupational Health Service, together with the guidance issued by the Faculty of Occupational Medicine.     
38. Mrs James GP and Consultant hotly dispute the Scheme advisers’ view that there is evidence of a pre-existing, long-standing degenerative condition which they thus regarded as the principal underlying reason for her current status. NHS Pensions state that Mrs James has a previous history of back trouble at work. There is no dispute that Mrs James was not presenting any symptoms of back problems until the index incident. 

39. The evidence is that Mrs James worked continually between 1990 and 1998 without losing a day’s work to back trouble.  Mr Chatterji’s X-ray examination in February 1999 revealed no spinal abnormality at that time.    
40. The gist of the medical advice on which NHS Pensions rely is that Mrs James’ underlying condition would have automatically worsened since 1990/1991 and that this therefore was the immediate cause of her condition in 1998.  The medical adviser cited in the Case Administrator’s internal notes – but not cited to Mrs James in the decision letter of 20 June 2002 – says that “clearly” there will have been further deterioration/degeneration since 1990/1991 that would have caused the condition.  No evidence seems to have been provided in support of that assertion, other than the Faculty’s Occupational Guidance Notes about back pain which includes the statement that the physical demands of work account for only a modest proportion of the total impact of lower back pain occurring in workers and that there is little evidence that physical loading in modern work causes permanent damage. 

41. The Guidance gives rise to a question as to whether a specific individual forms part of the “modest proportion” whose lower back pain is caused by the physical demands of work. The evidence before me suggest that this question has not been properly addressed but that instead a broad assumption seems to have been made that, because of those guidelines, the condition cannot be work-related. NHS Pensions will be aware from previous Determinations that I have made in relation to some PIB claims that each case should be considered in relation to its own presenting signs and symptoms, and be subject to individual findings rather than an assumption that the injury cannot be job-related. 
42. NHS Pensions is aware that I have concerns about the process it is using to make decisions in relation to claims for injury benefits. The Regulations provide for questions as to the rights of individuals under the Regulations to be decided by the Secretary of State. NHS Pensions act on behalf of the Secretary of State, but the correspondence suggest that decisions concerning Mrs James were in fact being taken by the Scheme’s advisers. I consider that NHS Pensions has adopted a misdirected approach in Mrs James’ application. NHS Pensions and its advisers have been proceeding on the basis that because there was evidence of a pre-existing degeneration (albeit asymptomatic immediately before the index incident) her present condition could not be seen as being wholly or mainly attributable to the index incident. Evidence of a pre-existing condition does not either necessarily or probably mean that such a condition is wholly or mainly the cause of Mrs James present condition. NHS Pensions approach seems to be to base the award of PIB on one or more incidents which give immediate rise to the injury for which the benefit is claimed. But there is a possibility that the injury sustained over a longer period might nevertheless be due to employment.    
43. My conclusion is that the matter has not yet been properly considered and I am therefore directing NHS Pensions to reconsider Mrs James’ application for PIB.  I make the appropriate directions below. 
DIRECTIONS
44. Within 6 weeks of this Determination NHS Pensions shall reconsider whether Mrs James’ injury has been wholly or mainly caused in the course of her employment, or is wholly or mainly attributable to her employment, and advise her of the outcome.  
CHARLIE GORDON

Deputy Pensions Ombudsman

17 July 2007
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