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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Fisher

	Scheme
	:
	The Calor Group Retirement Benefits Plan

	Respondents
	:
	Calor Pension Trust Limited (the Trustee)

Calor Gas Limited (the Company)


MATTERS FOR DETERMINATION
1. Mr Fisher has raised a number of issues concerning the calculation of his retirement pension and the management of the Scheme. For convenience, these have been grouped under sub-headings. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

The Calculation of Mr Fisher’s Pension

2. Mr Fisher asserts:

2.1. The Trustee has calculated his early retirement pension incorrectly, in particular by making no allowance for an additional five years’ pensionable service, which, he says, he was promised, and because his pension has been reduced for early payment;

2.2. He was led to believe by Company employees that he was entitled to a two-thirds pension upon early retirement;

2.3. He elected to be treated as a Class A (post-89) member for the purposes of HMRC maximum benefits limits;

2.4. The Company has not complied with equal pay legislation in distinguishing between members who join before and after March 1987;

2.5. Entitlement to pension benefits continues to accrue during the contractual notice period. His notice period was 12 months and he should receive the value of his pension rights throughout the notice period. Compensation, in the form of an augmentation under the Scheme, should be provided.

Scheme Funding

3. Mr Fisher asserts:

3.1. The practice of using generous early retirement factors in the period 1996 to 1999 put a strain on the Scheme’s funds in the region of £5 million, which has contributed to the deficit;

3.2. The Company and the Trustee have not ensured that augmented benefits were adequately funded;

3.3. The Trustee failed to respond proactively to the Scheme’s poor investment record which has contributed to its deficit;

3.4. The Company should have increased its contributions in 1999 when the Scheme’s surplus deteriorated.
Request for Scheme Documents

4. Mr Fisher says that he was refused sight of the Scheme’s trust deed despite repeated requests and was forced to engage a solicitor to obtain the documents; thereby incurring  £2,100 in legal fees.

Distress and Inconvenience
5. Mr Fisher also says that he has suffered distress and inconvenience because of delaying tactics by the Company.

THE CALCULATION OF MR FISHER’S PENSION

Material Facts
6. Mr Fisher was a member of the Scheme from 27 September 1971 to 15 May 2002, when his employment was terminated on the grounds of redundancy.

7. Until 1 April 1984, the Scheme’s Normal Retirement Age (NRA) for men was 65. This was changed to 63, with effect from 1 April 1984, and members were notified of the change by an announcement dated February 1984 (the 1984 Announcement) (see Appendix, paragraph 11).

8. The definition of NRA was changed again, to 60, with effect from 1 April 1988. Members were notified by a further announcement dated June 1988 (the 1988 Announcement) (see Appendix, paragraph 12).

9. The Company wrote to Mr Fisher on 16 August 1988 confirming a change in job title and notifying him that he was eligible for enhanced pension provision under the Company’s non-contributory ‘Augmented Pension Plan’. A schedule attached to the Company’s letter stated:

“Your pension at Normal Retirement Age will be an amount equal to two thirds of your Final Pensionable Salary, less any retained benefits from previous employments.

…

In the event of your leaving service the calculation of your secured benefits will be based on the formula

N

NS
x
(P-R)

where

‘N’
is the number of completed years of service to Date of Leaving.

‘NS’
is the number of potential years of service to Normal Retirement Age (with a maximum of 40 years).

‘P’
is the prospective pension from Normal Retirement Age.

‘R’
is the value of any retained benefits …”

10. In June 1994, the Company wrote to Mr Fisher as part of a pay and grading exercise. The aim of the letter was to ensure that employees’ benefits were correctly recorded and, to this end, Mr Fisher was asked to check a schedule and return it to the Human Resources Department. The letter stated that any employee who currently had an augmented pension would retain it but did not say how the pension would be calculated.

11. A further letter was sent to Mr Fisher in July 1994 listing his benefits and he was asked to countersign the letter to agree these. The letter said that Mr Fisher was eligible for augmented benefits but again did not say how these were to be calculated. Mr Fisher countersigned the letter on 22 July 1994, having added hand-written amendments to the effect (inter alia) that he was already entitled to 52 weeks’ notice and his pension was subject to ‘current I/R Rules’.

12. In January 2002, the Company’s Managing Director wrote to Mr Fisher:

“The recent pensions communication exercise has raised some queries from … members who accrue benefits on the “augmented scale”. As a result of this, I asked a small group of people to look at the issues …

For clarification the current position is as follows:

…

Augmented members

Augmented members who joined the Plan before 17 March 1987 receive a 2/3 pension at normal retirement date irrespective of when they joined the company (provided they have at least 10 years service). This means that they earn benefits at a faster rate than ordinary members. It also means that different augmented members accrue pension at different rates from each other.

For example, a member joining at age 30 (hence with 30 years of possible service) would earn pension at the rate of 1/45 of final pensionable salary for each year of pensionable service. A members joining at age 45 (with 15 years possible service) would have an accrual rate of 1/22½.

The augmented scale rates were based on the Inland Revenue’s maximum benefit limits. These are the fastest accrual rates that were allowed by the Inland Revenue at that time.

Inland Revenue Rule Changes

The Inland Revenue changed its maximum benefit rules for pension scheme in 1987, and again in 1989. The result was the Inland Revenue now allowed companies to provide a maximum accrual rate of 1/30 for all post 1987 members, irrespective of the age at which they joined the company. Members are also restricted to a maximum benefit of 2/3 final pensionable salary.

As a consequence of the Inland Revenue rule changes, [the Company] changed the augmented scale of benefits for members joining the Plan after 16 March 1987. These augmented members have an accrual rate of 1/30.

Post 1987 augmented members therefore have an accrual rate which is higher than that of some pre 1987 augmented members, and lower that that of others. Calor recognises that different augmented members have different accrual rates.

Company Decision
The group considered all the issues both in total and on an individual basis and made a recommendation to the Management Team. The Management Team having considered the recommendation, took the decision that there should be no change to the existing benefits of both pre and post ’87 augmented members.

If a pre ’87 augmented member decides to take early retirement however, we will calculate their pension on both their augmented benefits and under the rules of the standard scheme. They will then be given whichever in the greater amount, as it was not the Company’s intention that anyone should be worse off as a member of the Augmented Scheme than the standard one.”

13. Mr Fisher retired on 15 May 2002, aged 55. He had been provided with an estimate in March 2002 that showed his likely pension on 15 May 2002 to be £26,188 per annum. The pension was based on his actual pensionable service rather than a potential pension at NRA of two thirds of final pensionable salary and was reduced by an early retirement factor. The Trustee had also calculated Mr Fisher’s pension on the basis of a two-thirds pension at NRA reduced by reference to the pre-1987 HMRC regime and reduced further by an early retirement factor. This pension was slightly lower than that calculated by reference to Mr Fisher’s actual service. The actual calculations can be found in the Appendix at  paragraph 14.

14. The Company has confirmed that the only augmentation instruction to the Trustee is the ‘implicit instruction’ in its letter of 16 August 1988 (see paragraph 9). It also confirms that a ‘no worse off’ provision was agreed in January 2002 as set out in the managing director’s letter (see paragraph 12).

15. I have been provided with copies of Mr Fisher’s annual benefits statements for the years 2000 and 2001. The Company have explained that, since 2000, statements have been stored electronically on disc but prior to this it did not retain copies. It has, however, provided copies of annual statements sent to another augmented member for some of the years between 1988 and 1995 to illustrate the wording used.

16. Mr Fisher’s 2001 statement quoted a pension of £32,000.28 p.a., payable from NRA, and states:

“The benefits shown above have been calculated on the assumption that you remain in service to Normal Retirement Date or prior death … Your pension benefits will be calculated on the rate of Pensionable Salary ruling on your last normal annual pay review prior to Normal Retirement Age.

This Certificate cannot over-ride your correct entitlement under the Rules of the Plan …”

NRA is shown as the member’s 60th birthday and the same wording is used on the 2000, 1999 and 1998. The statements for previous years use the above wording but also include the statement, ‘the pension shown … above has been ‘augmented’’.

SUBMISSIONS
Additional Service

17. Mr Fisher submits:

17.1. Additional Pensionable Service was awarded to all male members of the Scheme in 1984 and 1988 by reason of their benefits having previously been calculated as if their service had continued to age 65. This constitutes a ‘firm written contract or promise’.

17.2. At no time prior to December 2001 did the Company say that this would not apply to members of the Augmented Scheme. If the Company intended to remove this benefit from augmented members, it would have been required to inform them. The Company had every opportunity to make it clear if the additional service did not apply to augmented members.

17.3. The Company would not have intended the augmented pension to provide less benefit than a standard pension but this is what has happened in his case.

17.4. The Scheme Actuary has certified that the Scheme complies with Section 67 of the Pensions Act 1995, which provides that no amendment to the Scheme may be made which would adversely affect benefits already accrued without members’ consent.

17.5. The Trust Deed (see Appendix) states that the five additional years less an actuarial reduction should apply to all members.

17.6. The 1996 Pensions Guide stated:

“Men in employment with Calor before 1984 are credited with an additional 5 years service upon retiring at 60 … If a male member of the scheme leaves or retires prior to his 60th birthday, the additional years credited are proportionately reduced, taking into account actual service against potential (to age 60) service.

Examples are as follows:-

…

In this example the effect of early retirement is to reduce the 5 years added service … because only 20 years have been worked out of a possible 26 …

*Note that for anybody who takes retirement between age 50 and 60, there are further adjustments … including the reduction of pension by an early retirement factor …”

17.7. The Human Resources manual confirms that the pensionable service enhancement applies to all male members who joined the Company before 1984. The manual (dated January 2001) states:

“All male employees who joined the Company prior to 1st January, 1984 will receive an extra 5 years’ pensionable service at normal retirement age.”

17.8. The Trust Deed and, in particular, Rule 11 (see Appendix, paragraph 10) does not distinguish between standard and augmented members as far as the additional service is concerned.

17.9. The Scheme booklet, issued to all members, states that the benefit applies to all members. It also states that accrued benefits cannot be taken away.

17.10. He was not made aware until January 2002 that the additional service would not apply to augmented benefits and this did not leave enough time for him to increase his additional voluntary contributions or salary sacrifices.

17.11. His claim is based upon a clear and unequivocal promise of an additional five years of pensionable service and is contractually separate from any other pension promise. This benefit is paid when no augmentation is given. Once promised in writing, these five years and augmented benefits cannot be taken away from the member.
17.12. The Company had anticipated the payment of this benefit in an early retirement situation because the calculation was included in his benefit statements.

17.13. The fact that the augmented scheme, as promised by the Company, does not exist is tantamount to fraud and is serious malpractice. His annual benefit statements contained a statement to the effect that his benefits had been augmented
.

17.14. Not to pay the promised five years’ additional service at early retirement when the promised two-thirds has been reduced is unfair. It would never have been intended to offer an augmented pension which, in effect, was not augmented and was worse than an un-augmented pension.

17.15. In the event of the Scheme being wound up, longer serving members would be disadvantaged for the sake of those who had contributed much less.

17.16. His pension has been calculated by reference to his total salary. Salary sacrifice payments, redundancy and AVCs were all used to obtain a figure as close as possible to two-thirds of his total salary.

18. The Trustee submits:

18.1. All male members of the Scheme were granted five years additional pensionable service when the Scheme’s NRA was reduced from 65 to 60.

18.2. Mr Fisher was subsequently promoted in 1988 and the letter of appointment attached a summary of the augmented benefits to which he became entitled. This clearly stated that the pension at NRA would be an amount equal to two thirds of final pensionable salary.

18.3. Mr Fisher has said that he did not receive the attachment but it is referred to in the covering letter so he would have know if it had been omitted and could have requested a copy. Further, Mr Fisher signed a copy of the covering letter confirming that he understood and accepted the contents of the letter.

18.4. The augmented benefits granted to Mr Fisher were in place of, and not in addition to, the additional five years service.

18.5. More could have been done to distinguish between documents directed at augmented members and documents directed at standard members. This is now being addressed.

18.6. Mr Fisher has never been provided with any calculations or quotations which included the additional service. In light of this, Mr Fisher cannot allege that, in planning his retirement, he has relied upon incorrect figures to his detriment.

18.7. In addition, Mr Fisher was, in common with other augmented members, sent the 2002 Announcement before his early retirement, setting out the position on his benefits.

18.8. In March 2002, he was issued with a redundancy and early retirement pensions quotation. At no time, between being provided with these quotations and eventually leaving on 15 May 2002, did Mr Fisher express any interest in remaining in any other position within the Company.

18.9. The pension benefits provided to Mr Fisher, as an augmented member employed during the time when the pension age was reduced, are identical to those provided to all employees with similar service records. Seventeen augmented members had retired since 1997, either at NRA or earlier, and none of those retirees had challenged the lack of additional service in their pension.

18.10. A very long serving employee’s augmented pension can be less than the standard pension. If this is the case the member would always receive the higher pension and so Mr Fisher has not been disadvantaged.

19. The Company submits:

19.1. In August 1988, Mr Fisher was granted augmented benefits at NRA of two-thirds of his final pensionable salary, being the HMRC maximum limit.

19.2. Some augmented members with long pensionable service might, on early retirement, be better off if their pension had been calculated under the standard benefit structure. This was not the Company’s intention so it was decided that augmented members would have their benefits calculated on both the standard and augmented basis and then be awarded the higher pension. This policy has been applied to Mr Fisher.

19.3. Augmented benefits were always to apply as an alternative to the standard benefits under the Scheme. It would not make sense for the Company to grant augmented benefits representing the maximum level of benefits permitted under HMRC limits and then award a further five years’ service in breach of those limits.

19.4. At no time has Mr Fisher been expressly promised additional pensionable service as well as his augmented benefits. Annual benefit statement issued to Mr Fisher since 1988 have made no reference to additional pensionable service.

19.5. Even if the documents misrepresented Mr Fisher’s pension entitlement, there is no evidence to suggest that he relied upon any misrepresentation to his detriment.

Entitlement to two-thirds pension on leaving

20. Mr Fisher says: 

20.1. He was led to believe that he would receive a two-thirds pension and be treated as a Class A member when leaving the Company.

20.2. His line manager confirmed, in 1988, that he would be eligible for a two-thirds pension subject to the current HMRC rules.

20.3. The 1994 pay and grading letters (see paragraphs 10 and 11) confirmed his notice period to be 52 weeks and that his pension was subject to augmentation. They also confirmed that his pension rights were subject to the 1989 HMRC regime (Class A member).

20.4. His entitlement was subsequently confirmed by the Company’s Finance Director in 2000, prior to Mr Fisher’s secondment to the parent company (SHVGas). The Finance Director confirmed that he would have in excess of 30 years’ service by the end of the secondment and would therefore be entitled to a maximum pension using the class A (post-1989) formula. The matter was also discussed and agreed with the Chief Financial Officer of the parent company. 

20.5. He submits three documents in support of his claim:

20.5.1 A page setting out HMRC maximum benefit limits, which he says he was given by the Company’s Finance Director.

20.5.2 An e-mail dated 27 April 2000 from the Company’s Finance Director, which said:

“Following on from our Lunchtime meeting … We discussed the possibility of you taking early retirement at the end of the posting and I confirm that should you do so then a redundancy package would be available … With regard to your pension I confirm that you would be eligible for a full pension of 2 thirds salary as you will have worked for the company for over thirty years.”

20.5.3 A letter dated 2 May 2000 from the parent company’s Chief Financial Officer concerning his secondment, which confirmed that there were no changes to his terms and conditions. The Finance Director was acting in his capacity as both a senior company official and Chair of the Pension Fund.

20.6. He has been unable to find the original electronic version of the April 2000 e-mail because computer equipment had to be returned to the Company when he left. He is distressed that the Company is insisting that he do so.

20.7. He acknowledges that the documents do not provide much support for his claim and wishes that he had secured the promises in writing.

20.8. The Company had a record of enhancing pension deals for senior employees, which is confirmed in a document prepared by the Company’s Managing Director, called the ‘Calor Pensions – Options and Action Plan’. 

20.9. It is inequitable to apply the same early retirement reduction factor to different members who have different benefits.

20.10. He was expecting a pension of £32,000 p.a. but received only £26,188 p.a. The pension has been calculated by reference to his Basic Salary of £48,000 but the HMRC limit can be calculated by reference to his total average salary, which was in the region of £65,000 to £75,000. In this way, the HMRC limits would not be breached if he was awarded the higher pension.

20.11. He was always planning to retire with a pension as close to two-thirds of his gross salary as possible. To support this, he had been making additional provision though salary sacrifice and Additional Voluntary Contributions. He was then forced to use this additional funding in order to achieve two-thirds of his basic salary.

21. The Trustee says: 

21.1. Mr Fisher is entitled to a two-thirds pension at NRA, but he took early retirement and therefore would not be entitled to such a pension.

21.2. The 1994 pay and grading documents confirm that Mr Fisher was a member of the augmented scheme which provides a two-thirds pension at NRA. The only reference to HMRC limits is Mr Fisher’s hand-written amendment, ‘current I/R rules’. The HMRC rules set the maximum limits for benefits but do not establish entitlement under the Scheme.

21.3. It is not possible to verify what Mr Fisher’s line manager told him in 1988 because the individual died some years ago. An uncorroborated statement is not considered to be sufficient to establish an entitlement.

21.4. The Finance Director’s recollection of his discussion with Mr Fisher differs from that of Mr Fisher. Although Mr Fisher says that the Finance Director gave him the appendix setting out HMRC benefit limits, neither the name of the Company nor the Scheme appear on this document and the Trustee does not recall seeing it before. The letter of 20 May 2000 makes no reference to pension rights and is therefore irrelevant.

21.5. The e-mail dated 27 April 2000 does not accord with the Finance Director’s recollection of his conversation with Mr Fisher. An independent company was retained by the Company to try to locate the email from back-up tapes. Despite extensive searches of the mailboxes of the Finance Director, his secretary and Mr Fisher, which have revealed many other emails sent and received on the same day, the particular email in question has not been discovered. The Finance Director’s diary shows that he was not in the office, but engaged on business in Dorset on the day in question. The Trustee  decided it could not rely on the email.

22. The Company says:

22.1. Significant, lengthy and costly investigations have been undertaken to trace the e-mail of 27 April 2000, which Mr Fisher says that he received from the Finance Director. The Company has been unable to trace the e-mail and has established that the Finance Director was not in the office on that day.

22.2. The Company is not satisfied that Mr Fisher was promised a two-thirds pension on leaving the Company and has been unable to verify the authenticity of the e-mail.

22.3. If such misrepresentations were made on behalf of the Company such would not give rise to a legal entitlement in the absence of any evidence that Mr Fisher relied on such misrepresentation to his detriment.

22.4. Mr Fisher was dismissed because of redundancy on 15 May 2002. In March 2002, he was issued with redundancy and early retirement quotations. At no time between being provided with the quotations and his date of leaving did he express any interest in remaining in any other position with the company.

Equal Treatment

23. Mr Fisher says 
23.1 The distinction made by the Company between members who joined the Scheme pre-March 1987 and post-March 1987 contravenes a requirement in the Pensions Act 1995 requiring equal treatment in respect of pension rights, regardless of gender, for service on or after 17 May 1990.

23.2 It is possible that, on an individual basis, the Company has provided a 1/30 pension for a person of one sex and a 1/60 pension for a person of the opposite sex. It is impossible, without an examination of the details of those retiring under the pre- and post-1987 rules, to say if discrimination has occurred.

23.3 The Scheme is discriminatory in that a pre-1987 member will accrue a pension at the rate of 1/60, whilst a post-1987 member will accrue a pension at the rate of 1/30.

23.4 Older members will have been contributing for longer than newer members but will be worse off. This contravenes the age discrimination legislation which comes into force in December 2006.

24. The Trustee does not agree with Mr Fisher’s interpretation of the law. It considers that the Company may make augmentations to different employees in different ways. It suggests that this is an employment issue between Mr Fisher and the Company.

25. The Company says:

25.1. Different pension benefits can be provided for different categories of members, provided that the differential provision does not contravene the principle of equal treatment for male and female members.

25.2. The distinction between pre- and post-March 1987 members arises out of the HMRC requirements. The Company  has sought to address any unfairness by calculating benefits on both the augmented and standard bases.

Notice Period

26. Mr Fisher says he should receive compensation to reflect the loss of pension accrual as a result of not having served his one year contractual notice period. Mr Fisher cites the case of Silvey v Pendragon plc in supports of his assertion that, despite having accepted payment in lieu of notice, an employee is able to claim compensation for the loss of pension. His solicitor wrote to the Managing Director on 26 April 2002 pointing out that the compromise agreement had not been agreed. The Company paid the payment in lieu of notice directly into his bank account and sent him a letter, which, if he had signed, would have formally accepted the monies. The letter was returned unsigned.
27. Mr Fisher has submitted copies of correspondence indicating that he was paid for attending meetings in May and June 2002. He states that it is untrue to say that his employment ceased on 15 May 2002 and that, in fact, he was still working for the Company at least until 7 June 2002. Mr Fisher suggests that, since the Company did not offer him a new contract of employment, his existing contract continued.

28. The Trustee says this dispute is an employment issue between Mr Fisher and the Company. The Trustee calculated pensionable service for retirements based on information supplied by the Company and, in Mr Fisher’s case, the Trustee was advised that Mr Fisher’s service ended on 15 May 2002. To the best of its knowledge, there have not been any instances in the last 20 years when a member’s notice period has been included in his or her pensionable service.

29. The Company says: 

29.1. I do not have jurisdiction to consider disputes about the ordinary contractual relations between an employer and employee
. Such disputes should be considered by the employment tribunal or the courts. Mr Fisher’s claim for his notice period to count as pensionable service is such a claim.

29.2. There is no settled legal basis on which to base a claim. Mr Fisher has issued proceedings in the Employment Tribunal in respect of this element of his claim and this is the more appropriate jurisdiction.

29.3. Mr Fisher was dismissed by reason of redundancy on 15 May 2002; he ceased to make contributions to the Scheme from this date. He received a termination payment, including a payment in lieu of notice, of over £80,000.

29.4. I should have regard to a previous determination
 in which I concluded:

“As a matter of general law … where a payment is made in lieu of notice … the contract of employment does not continue throughout the period in respect of which the payment in lieu is made but terminates earlier.”

Scheme funding
30. Mr Fisher submits:

30.1. The Scheme Actuary has calculated that generous early retirement factors, granted by the Company and agreed by the Trustee, resulted in an additional strain on the fund on around £5 million.

30.2. He refers to a document prepared by the Company’s Managing Director, which stated:

“[The Scheme Actuary] have calculated that in the period 1996-1999 the use of generous early retirement factors granted by the company and accepted by the Trustees, resulted in an additional strain on the pension fund of circa. £5 mln. This period relates to the Slough/Warwick and de-regionalisation re-structuring in Calor at that time. Apparently such practices were also used prior to this period but to a lesser scale. However, during all of this time it should be noted that the fund was in surplus.”

30.3. The Trustee has clearly not ensured that adequate funding has been provided for augmentations because the Scheme is now seriously under-funded. Additional contributions by the Company have made only a slight impact on the deficit.

30.4. The Trustee had no knowledge of the over generous settlements amounting to over £5 million so they could not have made any provision for them. This contravenes Rule 11, which states that any additional benefits should be agreed with the Trustee.
30.5. An analysis of the early retirement settlements might provide evidence of instances in which pension settlements in excess of or equal to that promised to the post-1987 members have been given to pre-1987 members.

30.6. It is inconsistent for the Actuary to permit a reduction in contributions because shortly afterwards he complained about over generous pension settlements and the contributions were increased.

30.7. The Scheme has a poor investment record which has contributed to the state of the Scheme’s finances. The Trustee should have responded to this more proactively. The Scheme’s fund managers under performed the market between 1993 and 1999 until the Trustee removed them in 2000. The Company should have increased its contributions in 1999 when the Scheme’s surplus deteriorated.

31. The Trustee submits:

31.1. The Company is entitled to augment benefits as it chooses provided it funds those augmentations.

31.2. Mr Fisher appears to be saying that the Scheme is in deficit because of the Company augmenting benefits for certain members. Whilst the Scheme is in deficit, it does not accept that this is due to the reasons put forward by Mr Fisher. Many pension schemes have reported deficits in recent years due to poor stock market returns and increasing longevity. Deficit funding is an issue of major importance for the Trustee and the Company; the latter having made special contributions of £17 million over the last few years. It has relied upon actuarial advice in fixing contribution levels, which have included special arrangements for augmented members.

31.3. It does not believe that the investment issues referred to by Mr Fisher have contributed significantly to the deficit. Rather, this has arisen for the reasons cited above. The fund managers used during the 1990s offered contrasting investment styles. For most of the period, if one manager had a poor year, the other counter-balanced this with a good year. In 1999 both managers performed poorly and action was taken shortly after to replace them. Throughout this time the Scheme was in surplus.

32. In a letter to Mr Fisher dated 12 February 2003, the Trustee said:

“… we have confirmed with the actuary the approach taken since their appointment. Broadly this was to calculate the value of all the members liabilities and then determine the contribution rate to be applied to all the members salaries in order to calculate the sum needed to meet the cost of the accruing benefits. In practice this rate was reduced because the plan had a surplus until recently. The actuary advises that the trustees were not explicitly asked to consider the additional payments to support the augmented members benefits. We have looked through the trustee minutes over the 1989/90 period and cannot find any reference to the issue at this time.”

33. In its response to Mr Fisher at stage two of the Scheme’s Internal Dispute Resolution (IDR) procedure, the Trustee said that the Actuary had confirmed that account had been taken of all promised benefits, whether at basic or augmented level, in valuing the Scheme and recommending contribution rates.

Trustees’ Annual Report 2000

34. Under the heading ‘Changes Made After the Year End’, the Trustee reported in the Annual Report for 2000:

“The directors have been conscious of the increasing maturity of the scheme, with active members representing a small and diminishing proportion of total membership. The directors have also been increasingly dissatisfied with the performance of the fund managers. A strategic review has therefore been undertaken of the scheme’s assets and liabilities, the future funding requirements and the risks associated with a mature scheme. The main conclusion was that an increased proportion of the scheme’s assets should be invested in fixed interest securities … The conclusions have been accepted by the directors and the new fund managers have been selected … Most of the above changes took effect during May 2000.”

35. Under the heading ‘Actuarial Position’, the Trustee reported:

“… The valuation at 5 April 1999 indicated a satisfactory funding position for the plan, although the surplus had diminished since the previous valuation in 1996. An interim valuation has been performed as at 5 April 2000 and this has shown a continued decline in the surplus. The Trustees and the employing company have been aware of the decline in the surplus and the reasons for this. The Trustees have taken appropriate actions … and will do so as necessary to ensure that the plan remains adequately funded.”

Actuarial Valuation Reports

36. The April 1999 valuation report stated:

“The previous valuation was carried out as at 5 April 1996 and reported an ongoing funding level of 114% and a standard company contribution rate, before adjustment for surplus, of 14.2% of pensionable salaries.

…

The company contribution rate agreed following the previous actuarial valuation was 8.5%. I understand that contributions at the rate of 8.5% have been paid by the employer during the inter-valuation period.

Since the previous valuation, there have been the following substantial changes to the Plan:

· Pension increases in payment were changed following the introduction of LPI legislation …

· Calor acquired a company … and around 25 members transferred their past service benefits …”

“The value placed on the assets for the on-going valuation … is £273,632,000 …

The “Funding Level” … has reduced from 113% at the previous valuation to 103% at this valuation. This is still above 100% and so should reassure the Trustees as to their ability to meet the Plan’s long term liabilities.

…the total contribution rate required to finance the plan … is 13.4% of Pensionable Salaries …

The total contribution rate has decreased from 14.2% at the previous valuation to 13.4% at this valuation. This is partly due to a change in valuation method and assumptions … and partly because there are fewer members in the closed sections of the Plan …

The surplus of £8,580,000 may be applied to reduce the employer’s contribution rate over the average expected remaining working lifetime of the current active members … This would result in a reduction in the contribution rate … to 9.4% …

Alternatively, the surplus could support a continuation of the current company contribution rate of 8.5% until January 2003, increasing to 13.4% at that time.

I am satisfied that utilising the surplus in this way is an acceptable, and still prudent, approach …

In my opinion, my recommended contribution rate results in a sufficiently slow rate of consumption to reassure the Trustees that the funding level is being maintained to a level offering appropriate security for members’ benefits.”

37. The April 2002 valuation report noted:

“The previous valuation was carried out as at 5 April 1999 and reported an ongoing funding level of 103% and a standard company contribution rate, before adjustment for surplus, of 13.4% of pensionable salaries.

The company contribution rate agreed following the previous valuation and taking the surplus into account was 8.5%. The company increased its contribution rate to 13.5% from 1 July 2001.”

“Since the last valuation, as a result of their continual investment reviews, the trustees decided to modify the Plan’s investment strategy. Prior to the change, the funds had been invested 65% in equities … and 35% in fixed interest securities, and property. The decision was made to move to 50% UK equities … and 50% fixed interest securities and property … The change took place in late 2001. I am satisfied that the Trustees stated investment policy reflects the long-term nature of the liabilities of the Plan and does not unduly expose the fund to unnecessary risk.”

“The surplus of £8,500,000 disclosed at the previous valuation has become a deficit of £33,600,000 at this valuation and the funding level has decreased from 103% to 88%.

There are many factors which influence a pension plan’s finances … The most financially significant factors have been quantified approximately where possible …

· Interest on the surplus brought forward increased the surplus by around £1.8 million.

· The main reason for the movement from surplus to deficit is the loss on investment returns which reduced the surplus by £33.5 million.

· The employers paid a reduced contribution rate over the period. This reduced the surplus by around £2.2 million.

· Early retirements led to a decrease in surplus of around £2.7 million.

· The mortality experienced by the pensioners was lighter than had been assumed, reducing the surplus by around £1.8 million.

· Special Allowances [see below] were valued as a short term benefit for the first time. This reduced the surplus by around £5.9 million.

· Changes in the assumptions used since the last valuation and miscellaneous sources contributed £2.2 million to surplus.”

38. The Special Allowances referred to in the actuarial report are paid annually to male members who were members of the Scheme on 1 January 1984 or 1 March 1988 between retirement at age 60 and State Pension Age or age 63 respectively. The maximum Special Allowance is approximately equal to the married man’s basic state pension.

39. The Actuary reported that an employer’s contribution rate of 12.9% was required to cover the cost of accruing benefits, expenses and life insurance premiums. The Company agreed to pay 13.5%. In the summary of Scheme benefits, the Actuary referred to the adjustment to pensionable service for male members in service prior to 31 March 1988.

40. The April 2005 valuation report noted:

“I understand that the Employer has paid contributions at the rate of 13.5% of Contribution Salary during the inter-valuation period. In addition, special contributions of £5.7 million have been paid in June 2002, June 2003 and June 2004 to pay off the deficit.”

“The “funding level” … has decreased from 88% at the previous valuation to 78% at this valuation.

… the total contribution rate required to finance future benefits … is 20.1% of Contribution Salaries …

Certain members are accruing benefits on an augmented scale. The total contribution of 20.1% includes 0.8% to cover the cost of these augmentations.”

“There are many factors which influence a pension scheme’s finances … The experience which has led to the Plan’s current position … is explained below …

· Interest on the deficit brought forward increased the deficit by around £8 million.

· The contributions paid by the Employer were higher than that required to support the accrual of benefits … This reduced the deficit by some £17 million.

· Investment returns over the three year period were worse than anticipated, contributing to an increase in deficit of around £15 million.

· Salary increases were lower than expected, resulting in reduction in deficit of around £1 million.

· There were fewer pensioner deaths than expected leading to an increase in the deficit of £1 million.

· The change to assumptions used to value the liabilities has increased the deficit by £31 million. Of this, strengthening the mortality assumption increased the deficit by £11 million, changes to the financial assumptions increased the deficit by £25 million, and introducing the commutation allowance reduced the deficit by £5 million.”

Request for scheme documents
41. Mr Fisher submits:

41.1. He made a number of oral requests for a copy of the Scheme’s Trust Deed and Rules to the Company’s HR Manager, who was also a trustee. He was not provided with a copy until he had engaged a solicitor, who submitted a request on his behalf. This cost him £2,100 in legal fees.

41.2. The Trust Deeds should and could have been available to view on Company premises without any special need to request them.

41.3. He has provided a copy of an e-mail, dated 20 March 2002, to the Company’s HR Manager which (inter alia) asked how he could obtain a copy of the Trust Deed. He has also provided a copy of a letter to the Company’s Managing Director, dated 8 April 2002, which asked for a copy to be sent to his solicitor. Once he mentioned he had a solicitor involved, the documents were sent to him within days.

41.4. He has submitted an invoice, dated 28 June 2002, from his solicitors for the sum of £2,138.50. This is in respect of:

“… advice concerning your pension with Calor Gas and related employment issues to include detailed consideration of the pension scheme and all relevant correspondence produced to us, calculations of the pension entitlement, and also to include correspondence with yourself and with the company and more latterly with the company’s solicitors, to include all correspondence and attendance (fees to date) in respect of 14 hours work.”

42. The Trustee submits:

42.1. It never received a request for a copy of the Trust Deed and Rules. The individual at the Company’s premises who routinely dealt with such requests did not receive such a request.

42.2. It has spoken to the HR Manager. She recalls that Mr Fisher asked for a copy and that she sent a copy to the individual at the Company, who dealt with such requests, for onward forwarding to Mr Fisher’s solicitor. She does not recall any other requests from Mr Fisher and states that she would have had no reason to refuse such a request.

CONCLUSIONS

The Calculation of Mr Fisher’s Pension

Additional Service
43. Mr Fisher’s claim is based on his belief that he is entitled to an additional five years pensionable service and an unreduced pension on early retirement.

44. The Rules provide for Mr Fisher’s pension to be calculated on the basis of one-sixtieth for each complete year of Pensionable Service. The definition of Pensionable Service includes the provision for additional service for male members in service prior to 31 December 1983. This is the 60ths accrual calculation that was undertaken when Mr Fisher retired (see Appendix). The definition of Pensionable Service states that the additional service will be proportioned when the member retires early (as correctly shown in the calculation). Rule 9 provides for a pension paid early to be reduced by an ‘amount the Trustees decide as advised by the Actuary having regard to his age at retirement’. I am satisfied that Mr Fisher’s pension has been calculated in accordance with the Rules of the Scheme. There remains, however, the matter of what was promised by way of augmentation by the Company.

45. Although the Company referred to ‘the Augmented Pension Scheme’ in its 1988 letter to Mr Fisher, there is no separate scheme as such; the augmentations are provided under Rule 11 of the Scheme.
46. The 1988 letter states that, under the Augmented Pension Scheme, Mr Fisher would be entitled to two-thirds of his Final Pensionable Salary at NRA. However, Mr Fisher would, in any event, have been entitled to a two-thirds pension at NRA under Rule 7 because of the length of his service and the fact that he was a pre-1983 member.

47. The Company says it would not make sense for it to promise members benefits in excess of the maximum permitted by HMRC and that to grant Mr Fisher an additional five years on top of his two-thirds pension would infringe HMRC limits. Mr Fisher argues that there is scope to enhance his benefits because his pensionable salary is less than his actual salary. However, the 1984 and 1988 announcements and the 1988 letter all refer to pensions calculated by reference to final pensionable salary. The evidence does not support an argument that Mr Fisher was ever promised a pension calculated by reference to his total salary. Salary sacrifice payments, AVCs, etc. do not alter the definition of final pensionable salary.
48. I take the view that the Company’s intention, under its ‘augmented’ scheme, was to ensure that members of this scheme received a pension of two-thirds of final pensionable salary at NRA, regardless of their entitlement under Rule 7. What it did not appear to envisage was that some long-serving members, such as Mr Fisher, would acquire this level of pension under Rule 7 without the need for any augmentation. This led to confusion on the part of Mr Fisher, who (understandably) assumed that there must be some additional benefit to being a member of the ‘augmented’ scheme. However, I am not persuaded that the Company offered Mr Fisher a two-thirds pension at NRA plus an additional five years’ service.

49. Whilst it might have been more satisfactory for the augmentations to have been formalised in some way, I do not accept Mr Fisher’s suggestion that the current system amounts to fraud. This would only be the case if the members had been promised something which they did not eventually receive. I have not found this to be the case.

50. Mr Fisher suggests that it is unfair not to count the additional five years’ service when his ‘augmented’ benefit has been reduced. However, he is overlooking the fact that both methods of calculating his pension (see Appendix) take into account the fact that he is retiring early. In effect, Mr Fisher is arguing that the effect of his early retirement should be offset by the application of the five year addition. There is no support for such an approach.
51. The Trustee has accepted that it could have done more to make the position clearer to ordinary and augmented members. The 1984 Announcement was issued before Mr Fisher became a member of the augmented scheme and, thus, can have had little influence on his understanding of the subsequent situation. The 1988 Announcement came just a couple of months before Mr Fisher was told that he was a member of the augmented scheme and would most likely have been fresh in his mind. It is perhaps arguable that there should have been some reference to the position of augmented members in the announcements or in the 1996 Pensions Guide. The 1988 letter could have made it clearer to Mr Fisher that the two-thirds pension included any additional service. That being said, I note that the annual benefit statements quoted a two-thirds pension at NRA with no further allowance for additional pensionable service; contrary to Mr Fisher’s assertion. Mr Fisher, himself, says that he was expecting a pension of £32,000 p.a., i.e. two-thirds of his final pensionable salary of £48,000. I am therefore not inclined to find that the 1988 letter was so misleading as to amount to maladministration on the part of the Company.

Entitlement to two-thirds pension on leaving
52. Mr Fisher claims that he was led to believe that he would receive a two-thirds pension on early retirement. There are two issues here: whether Mr Fisher has elected to be treated as a Class A member and whether the Trustee should apply an early retirement factor.
53. It is not now possible to determine what Mr Fisher’s manager might have told him in 1988. The 1994 pay and grading documents did not say which HMRC regime applied to Mr Fisher. He added a note to the second letter to the effect that his pension was subject to ‘current I/R Rules’ but this does not appear to have been acknowledged by the Trustee or the Company. It would be reading too much into the phrase to find that this amounted to an option by Mr Fisher to be treated as a Class A member. I am also mindful of the fact (raised by the Trustee) that the HMRC requirements place an upper limit on what might be provided but they do not establish entitlement under the Scheme.

54. The 1988 letter clearly stated that, in the event of Mr Fisher retiring early, his benefits fell to be proportioned by reference to actual service and prospective service. I have seen no evidence to support Mr Fisher’s claim to have been told that he would be treated as a Class A member and that this would mean that his benefits would not be proportioned in the way set out in the 1988 letter.

55. The Scheme Rules also provide for a member’s pension to be reduced for early payment. The announcements do not mention early retirement reduction but the 1996 Pensions Guide clearly does. Mr Fisher seeks to rely on representations from the Company’s Finance Director to the effect that he would receive a two-thirds pension on early retirement. He has provided a copy of an e-mail, which he states was sent to him by the Finance Director (see paragraph 20.4). The Finance Director does not share Mr Fisher’s recollection of their discussions and neither the Company nor the Trustee are willing to accept that such an e-mail was sent. The e-mail is the only evidence which suggests that Mr Fisher might have been offered an additional enhancement to his retirement benefits. There was no reference to it in the letter from the parent company’s Chief Financial Officer. I find it surprising that, if the Company had agreed to such an enhancement, that there is no other record of it and the Trustee was unaware of such an agreement.

56. I do not need to determine the authenticity of the e-mail as I do not regard its wording as sufficient to support the assertion that it amounts to a promise, on the part of the Company, that Mr Fisher would receive a pension of two-thirds of his final pensionable salary on early retirement. The e-mail says that he is eligible for such a pension, having worked for the Company for over thirty years, but does not say when such a pension would be payable. It does not say that the Company has agreed that Mr Fisher should be entitled to such a pension on early retirement.

Equal Treatment
57. Mr Fisher has suggested that the Trustee and the Company are in breach of the requirement to provide equal access to pension rights, regardless of gender. He bases his claim on the distinction made between pre- and post-1987 members. This may have arisen from a misunderstanding on Mr Fisher’s part. The Company and the Trustees are required to provide equal access to the Scheme for men and women and, since 1990, have been required to equalise normal retirement ages. This does not mean that they may not provide different benefits for different groups/classes of member, provided that those groups/classes are not distinguished on the basis of gender (directly or indirectly). I have seen no evidence to suggest that the Trustee or the Company have infringed the equal treatment requirements.

58. Mr Fisher refers to pre- and post-1987 members and to the fact that different accrual rates apply to different members. The Scheme itself, contrary to Mr Fisher’s assertion, provides for a single accrual rate of 1/60 regardless of whether a member joins before or after April 1987.  The differentiation between pre- and post-1987 members arises out of the change in the HMRC maximum benefit limits at that date. The difference in accrual rates is a consequence of the two-thirds pension promise. It is inevitable that, if members are promised a two-thirds pension at NRD, regardless of date of joining the Scheme, the accrual rate will differ. I am not persuaded that this amounts to discrimination, either on a gender or age basis.
59. Mr Fisher suggests that an analysis of early retirements might reveal discrimination. This is speculation on his part and I see no reason to require the Trustee and/or the Company to undertake such an exercise and thereby incur expenses for the Scheme.
Notice Period
60. I would not disagree with the assertion that disputes concerning an employment contract would ordinarily fall outside my remit. However, insofar as his claim is for entitlement under the Scheme rules, I take the view that I may consider Mr Fisher’s claim for benefits relating to his period of notice.

61. Mr Fisher’s view is that ‘entitlement to pension benefits continues to accrue during the contractual notice period’ and he cites Silvey v Pendragon. The Court did not find that Mr Silvey continued to be employed during the period to which the payment in lieu of notice related. Clarke LJ noted that ‘damages are assessed not on the basis that the employment continued after the acceptance of the repudiation [of the contract], but on the basis that it did not’. He went on to agree with the Employment Appeal Tribunal to the effect that Mr Silvey could not base a claim on the assertion that his employment in fact continued.

62. I find, therefore, that Mr Fisher’s employment ceased on 15 May 2002. Under the Scheme Rules, ‘Eligible Employee’ is defined as an individual who is in permanent employment with a participating employer (see Appendix, paragraph 4). Thus, as of 15 May 2002, Mr Fisher ceased to be an Eligible Employee. Rule 3.1.1 provides that membership of the Scheme ceases when an individual ceases to be an Eligible Employee. It follows that Mr Fisher’s membership of the Scheme ceased on 15 May 2002.

63. Under Rule 1.4, the Principal Employer has the discretion to determine that an individual may remain a Member notwithstanding the fact that he has ceased to be an Eligible Employee. However, such discretion is limited by Rule 1.9 to the extent that it may not be exercised in such a way as to prejudice the approval of the Scheme. There is no evidence that the Company agreed that Mr Fisher should remain a Member after the termination of his employment. I find, therefore, that Mr Fisher’s benefits have been correctly calculated by reference to pensionable service up to 15 May 2002.

64. Mr Fisher has offered evidence that he was paid for his attendance at two meetings in May and June 2002. I am not persuaded that this is sufficient to find that his pensionable service should be extended in the way that he suggests. It does not suggest that he continued to meet the definition of Eligible Employee following his redundancy.
Scheme Funding

65. Mr Fisher has made two claims concerning the funding of the Scheme: that the Trustee did not ensure that augmented benefits and early retirements were properly funded and that the Trustee did not respond proactively to a poor investment performance. He is of the opinion that the Scheme is now in deficit because of these alleged failings on the part of the Trustee. Mr Fisher is also of the view that the Company should have paid more in the way of contributions at an earlier date.

66. Mr Fisher’s claim that augmentations and early retirements were not properly funded is based on a calculation by the Scheme Actuary, that generous early retirement agreements during the period 1996 to 1999 had placed a ‘strain’ on the fund of around £5 million (see paragraph 30.2). At this time the Scheme was in surplus, as evidenced by the valuation reports. The fact that the Scheme is now in deficit is not evidence of maladministration on the part of the Trustee or the Company in agreeing to early retirements during a time when the Scheme was in surplus.

67. Equally, I do not agree with Mr Fisher’s assertion that the fact that the Scheme is now in deficit shows that the Trustee failed to make proper provision for augmented benefits. The Trustee’s decisions must be viewed in the light of the conditions which applied and the information which was available to them at the time. The valuation reports indicate that the Scheme has previously been well funded and that the Actuary was satisfied that it would be able to meet its long term liabilities.

68. Mr Fisher suggests that the Trustee had no knowledge of the early retirement settlements referred to by the Managing Director (see paragraph 30.2). It is not clear why he makes such an assertion since the Managing Director refers to early retirement factors ‘accepted by the Trustees’. The Trustee has acknowledged that it was not asked to consider additional payments for augmented benefits but this is a different issue. The Managing Director refers to the use of generous early retirement factors, i.e. the provision of reduced early retirement pensions under Rule 9. This is not the same as providing augmented benefits under Rule 11. It is arguable that the Trustee should have specifically considered whether additional contributions were required for the augmented members.  However, the Actuary has been taking account of the augmentations in his valuations of the Scheme and thus the recommended contribution rates made allowance for such augmentations. I am satisfied that this meets the requirements of Rule 11.3, which provides that the Trustee shall implement a request to augment benefits, provided that the Employer pays such contributions as the Actuary may recommend.
69. Clearly, the Scheme, in common with many, has suffered from a period of poor investment return. The Actuary refers to such in his assessment of the changes in funding level from surplus to deficit in the 2002 valuation report. The Trustees had a responsibility to keep the Scheme’s investments under review. This they clearly did since they opted to change investment managers in 2000. Mr Fisher’s view, that the Trustees should have acted sooner, is again formed with the benefit of hindsight. I have seen is no evidence to support his assertion that the Trustees were negligent in their choice of investment manager or their supervision thereof.

70. Mr Fisher offers the view that the Company should have increased its contribution when the Scheme’s surplus lessened. I am not persuaded that the evidence supports such an assertion. The Scheme Actuary took the view that the use of the surplus to reduce the Employer’s contribution was ‘acceptable and prudent’. In the 1999 valuation report (see paragraph 36), he recommended that the Company pay 8.5% until 2003. In fact, the Company increased its contribution to 13.5% from July 2001. It has also responded to the Scheme’s deficit by paying additional special contributions. I am satisfied that the Company has paid such contributions as were required of it and that it has responded to the deficit appropriately.

Request for scheme documents

71. Mr Fisher was entitled to be provided with a copy of the Trust Deed and Rules within two months of his request (see Regulation 3(2) of The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 in the Appendix, paragraph 15). He states that he was sent the documents within days of mentioning that he had involved a solicitor but that previous oral requests had been ignored. I take Mr Fisher to mean that he was sent the Scheme documents within days of his letter of 8 April 2002. His previous documented request was on 30 March 2002.

72. I have no reason to dispute Mr Fisher’s recollection of events but neither do I have reason to dispute the recollection offered by the Company’s HR Manager. There is simply insufficient evidence to find that Mr Fisher was denied access to the Scheme documents. Certainly, there is insufficient evidence to support his claim for recompense for his solicitors fees.
73. Mr Fisher has suggested that the Scheme documents should be available without the need for the member to make a request. This goes further than the requirements of the Disclosure Regulations and I am not persuaded that it is necessary for the Trustee to offer this level of access. 

DAVID LAVERICK

Pensions Ombudsman

15 January 2007

APPENDIX

TRUST DEED AND RULES

74. The Scheme is a defined benefit arrangement, established by an Interim Trust Deed dated 28 March 1958. It is currently governed by a Definitive Deed dated 2 November 2001.

75. Rule 1 covers ‘Eligibility’ and provides:

“Eligibility

1.1 Prior to 12 April 2001 any person who was an Eligible Employee was eligible to become a Member provided he had:

1.1.1 attained age 21;

1.1.2 not attained age 58; and

1.1.3 completed such minimum service requirement …

1.2
On and after 12 April 2001 …

1.4 A person who ceases to be an Eligible Employee may remain a Member at the discretion of and upon such terms as the Principal Employer may agree with the Trustees …

1.9 No person is to be admitted to remain in or be excluded from Membership if this would prejudice Exempt Approval.”

76. Rule 3 covers ‘Cessation of Membership’ and provides:

“3.1
An individual’s Membership will cease if he:

3.1.1 is no longer an Eligible Employee (unless the Principal Employer and the Trustees determine otherwise pursuant to rule 1.2 or rule 3.5); …

3.5
This rule 3.5 applies if an individual would otherwise cease to be a Member by virtue of his duties being wholly performed abroad …”

‘Eligible Employee’ is defined as:

“A person who is in permanent employment in the United Kingdom with any of the Participating Employers.”

77. ‘Member’ and ‘Membership’ are defined as:

“A person who has been admitted to the Scheme but who has not become a Deferred Pensioner or Pensioner or otherwise ceased to participate in it …”

“Participation in the Scheme as a Member.”

78. Rule 6 covers ‘Participating Employers’ Contributions’ and provides:

“6.1
Each of the Participating Employers will pay such contributions as the Trustees from time to time determine to be necessary … to meet the Scheme‘s Minimum Funding Requirement …

6.2 … the Participating Employer will pay such further contributions as the Principal Employer may from time to time determine …

6.7
A Participating Employer may at any time pay further contributions to the Trustees provided this does not prejudice Exempt Approval. Such contributions may be made either for the general purposes of the Scheme or for one or more of the specific purposes …”

79. Rule 7 provides:

“7.1
… a Member who reaches Normal Pension Date will retire and be paid a Pension for the remainder of his life.

7.2 This will be equal (on an annual basis) to:

7.2.1 for a Higher Scale Member, one-sixtieth of his Final Pensionable Salary for each complete year of Pensionable Service; or

7.2.2 for a Lower Scale Member, one-sixtieth of his Final Pensionable Salary for each complete year of Pensionable Service completed up to 1 November 2001 and one-seventieth of his Final Pensionable Salary for each complete year of Pensionable Service completed on and after 1 November 2001.”

‘Pensionable Service’ is defined as:

“Service as a Member with any Participating Employer before attaining Normal Pension Date …

For a male who was in Pensionable Service on 31 December 1983 …, on the basis that the Member’s Pensionable Service had continued until his 65th birthday;

…

However, when calculating a Pension payable on early retirement … only a proportion of this additional Pensionable Service will be included. This proportion will be the ration which actual service … bears to potential service …”

80. Rule 9 provides,

“9.1
A Member who retires early … on any other ground (but after attaining age 50) will be paid a Pension for the remainder of his life calculated in accordance with rule 7 … this Pension is to be reduced by the amount the Trustees decide as advised by the Actuary having regard to his age at retirement.

…

9.3 Payment of a Pension on early retirement (on whatever grounds) prior to Normal Pension Date requires the written consent of both the Principal Employer and the Trustees.”

81. Rule 11 provides,

“11.1
The Principal Employer may, subject to rule 11.3 [payment of further contributions] require the Trustees to enhance the terms of a Member’s Membership … in such manner as it may prescribe including the following:

11.1.1 increasing benefits;

11.1.2 accelerating the payment of benefits;

11.1.3 granting additional and/or new benefits;

11.1.4 enhancing Pensionable Service;

11.1.5 reducing, suspending or disapplying the requirement to pay Member Contributions.”

“11.3
The Trustees are to implement any request of the Principal Employer pursuant to rules 11.1 and 11.2 provided that the relevant Participating Employer pays such further contributions (if any) as the Actuary may recommend.”

ANNOUNCEMENTS

The 1984 Announcement

82. The 1984 announcement was addressed to ‘all members and prospective members of The Calor Group Retirement Benefits Plan’ and said, amongst other things,

“ALTERATIONS EFFECTIVE FROM 1ST APRIL 1984
1.
NORMAL RETIRMEMENT AGE
The Normal Retirement Age is reduced for males from the 65th birthday to the 63rd birthday …

4.
PENSIONABLE SERVICE
‘Pensionable Service’ is defined as the number of complete and continuous years and months from the date of joining the Company up to Normal Retirement Age, or the cessation of membership if earlier, …

6.
AMOUNT OF PENSION
The annual amount of pension will be 1/60th of Final Pensionable Salary for each complete year … of your Pensionable Service.

…

IF YOU WERE A MEMBER OF THE PLAN (AND MALE) ON THE 1ST JANUARY 1984 SPECIAL PROVISIONS APPLY…

8.
PENSIONABLE SERVICE
For the purpose of determining your pension under Paragraph 6 your Pensionable Service will be calculated as if it had continued to age 65 subject to the pension not exceeding the maximum approvable by the Inland Revenue.

…

11.
LEAVING SERVICE
In the event of your leaving service before Normal Retirement Age the leaving service benefit will be calculated on the uniform accrual basis by the formula






N



P x
NS


where
P = 
the Prospective Pension

N = 
the years and complete months of Pensionable Service to the date of leaving

NS =
the years and complete months of Pensionable Service to Normal Retirement Age

‘Prospective Pension’ means the pension to which you would have been entitled in accordance with Paragraph 6 had you survived to Normal Retirement Age with no change in your Pensionable Salary.”

The 1988 Announcement

83. The 1988 announcement was addressed to ‘all members and prospective members of The Calor Group Retirement Benefits Plan’ and said, amongst other things,

“ALTERATIONS EFFECTIVE FROM 1ST APRIL 1988
1.
NORMAL RETIRMEMENT AGE
The Normal Retirement Age is reduced for males from the 63rd birthday to the 60th birthday …

6. AMOUNT OF PENSION
The annual amount of pension will be 1/60th of Final Pensionable Salary for each complete year (plus a proportionate amount for each additional complete month) of your Pensionable Service.
EXISTING MEMBERS
If you were a member of the Plan (and male) on 31st March 1988 special provisions apply, and these are set out as follows:-

7.
PENSIONABLE SERVICE
For the purpose of determining your pension under Paragraph 6 above your Pensionable Service will be calculated as if it has continued to age 65, provided that you were a member of the Plan (and male) on 31st December 1983, … (subject to the pension not exceeding the maximum approvable by the Inland Revenue).”

CALCULATION OF MR FISHER’S PENSION

84. At the time of Mr Fisher’s retirement, his ‘augmented’ pension was compared to his ‘standard’ pension and he was paid the greater of the two.

Augmented Early Retirement Calculation

85. The pension was calculated on the ‘pre-87 basis’, by reference to Pensionable Pay of £48,000,

Pre Nov 2001 Service

30 yrs 1 mths
30.0833

Post Nov 2001 Service
0 yrs 7 mths
0.5833

Potential Service

35 yrs 1 mth
35.0833

Pre Nov 2001

30.0833 x
2 x
£48,000 =
27,439.43





35.0833
3


Less GMP






2,236.00










1,463.28


Sub Total






23,740.15

5% revaluation to NRA
1.054.5

1.24552327
29,568.90


Plus revalued GMP





2,551.64










1,669.84


Sub Total






33,790.38

Early Retirement Factor


x 0.7609
25,711.10
Post Nov 2001

0.5833 x
2 x
£48,000 =
532.04





35.0833
3

5% revaluation to NRA
1.054.5

1.24552327
662.66


Early Retirement Factor


x 0.619
410.19


Total







26,121.29

60ths Accrual

Pre Nov 2001 Service

30 yrs 1 mths
30.0833

Post Nov 2001 Service
0 yrs 7 mths
0.5833

Potential Service

35 yrs 1 mth
35.0833


Additional
30.6666 x
5 x
£48,000 =
3,496.43




35.0833
60

Pre 31.10.01

30.0833 x
£48,000 =
24,066.64





  60


Less GMP





2,236.00









1,463.28


Sub Total





23,863.79

5% revaluation to NRA
1.054.5
1.24552327
29,722.91


Plus revalued GMP




2,551.64









1,669.84


Sub Total





33,944.39

Early Retirement Factor

x 0.7609
25,828.29

Post 01.11.01

0.5833 x
£48,000 =
466.64





  60


5% revaluation to NRA
1.054.5
1.24552327
581.21

Early Retirement Factor

x 0.619
359.77

Total






26,188.06
DISCLOSURE OF INFORMATION

The Occupational Pensions Schemes (Disclosure of Information) Regulations 1996

(SI 1996/1655)

86. Regulation 3(2) provided:

“(2)
A copy of any of the documents referred to in paragraph (1), shall, within 2 months of a request being made by a person or a trade union in the categories specified in paragraph (3) - 

(a)
be made available free of charge for inspection at a place which is reasonable having regard to the circumstances of the request and of the person who or trade union which made it; or, at their option,

(b)
be furnished to such person or trade union, and where a charge is levied it shall not exceed the expense incurred in copying, posting and packing such copy, so however that in the case of a document copies of which are publicly available, the trustees may, instead of furnishing a copy, advise the person who or trade union which has requested it where copies may be obtained.”

� Mr Fisher has submitted his benefit statements for the years 1991, 1992, 1995 and 1996.


� Engineering Training Authority v Pensions Ombudsman & another [1996] OPLR 167


� P00976 May 2006
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